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DEPRESSION, STRESS, CAREER ISSUES, AND ADDICTIONS. 
BELIEVE IT OR NOT, THIS IS AN UPLIFTING STORY. 


Actually, there are many stories. Every one 
of them about someone in the legal field. 

Lawyers are as vulnerable to personal and 
professional problems as anyone else. 

Competition, constant stress, long hours, 
and high expectations can wear down even the 
most competent and energetic lawyer. This can 
lead to depression, stress, career problems, 
relationship issues, financial problems, or alco- 
hol and substance abuse. 

So where's the uplifting part? That's where 
we come in. 

The Lawyer Assistance Program was created 
by lawyers for lawyers. While we started as a 
way for attorneys to deal with alcohol related 
problems, we now address any personal issue 
confronted by those in the legal profession. 

Our message to anyone who may have a per- 
sonal issue, whether a lawyer, a judge, or a law 


student, is don't wait. Every call we take is 


confidential and is received by a professional 
staff person. You can be confident that you're 
talking to the right person and that no one will 
know about it. 

We understand what it's like to face person- 
al problems within the profession, because we 
only help lawyers. 

Our service is not only confidential, it's 
free, paid for with your yearly bar fees. 

If you have a personal issue, or know some- 
one who does, we can be the crucial first step 
in turning things around, a role we've played 
for many of your peers. 

We have countless success stories we could 
tell, and yes, they are uplifting. But we do our 
work quietly, confidentially, and professionally 
so the stories will stay with us. 

We're here for you. Visit www.nclap.org, 
call 1-800-720-7257 or email@nclap.org. 

We can help if you get in touch with us. 
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When | think of ignorance, and ponder 
whether it can ever be a virtue, I am reminded 
of a fictional character with whom I became 
intimately acquainted during my misspent 
youth in front of the television, Sergeant 
Schultz. You will recall him as one of the lovable 
Germans who ran Stalag 13 on the old Hogans 
Heroes show. Stalag 13 was a place where there 
were a lot of captured people, 
but not much captured 
information, and Schultz was 
a man who well knew the 
value of not knowing stuff. 
Who can forget his trade- 
mark expression, often 
declared in regard to very 
apparent secret radios and 
sabotage, “I know nossink.” 
Some years ago I heard the 
heroically proportioned actor 
who played Schultz inter- 
viewed. He said that he was 
often recognized in the com- 
munity near his home in Beverly Hills. He 
recounted that on one memorable occasion he 
was standing at an intersection waiting for a 
light to change when he felt a tug on his jacket. 
A little girl was seeking his attention and seemed 
to want to whisper something. He bent down 
and offered his ear. She hesitated a moment, just 
to make sure that no one else was listening, and 
then told him conspiratorially that the prisoners 
had dug a tunnel under their barracks. He 
thanked her and gave her a lollipop for betray- 
ing the Allies. The interviewer asked him if he 
ever did anything with the information. He said 
no, he just tried to forget it. He wasn’t sure the 
information could be trusted, he didn’t want to 
think of its implications, and he felt that any 
kind of mistake involving it might have resulted 
in his being sent to the Russian Front. 

For some time now, the State Bar and its 
membership have, somewhat like our dear ser- 
geant, ignored a lot of readily ascertainable 
information about each other that appears to 
have real significance—information about who 
we are as lawyers, where we can be reached in 
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cyberspace, and what we do as the regulators of 
our professional selves. My purpose in writing 
this column is to highlight some recent efforts 
on the part of the State Bar Council to enlight- 
en you and to become enlightened. 

Perhaps the most significant initiative on 
both sides of the equation involves electronic 
mail. Although the use of email has long 
become pervasive among 
North Carolinas lawyers, it 
has never been a primary 
means of communication 
between the State Bar and its 
members, mainly because we 
didnt have your addresses. 
Indeed, it was only last 
August that lawyers were 
finally required by rule to 
report their email addresses to 
the Bar. Inhibiting this devel- 
opment was our long-held 
concern that you might be 
reluctant to entrust such 
information to an agency that would almost 
certainly have to disgorge it ifand when some- 
one with an entrepreneurial bent filed a legally 
sufficient public records request. After all, vir- 
tually everything in my custody, except griev- 
ance files and personnel records, is there for the 
asking. Nothing has really changed in that 
regard, except that most of us have now appar- 
ently abandoned our expectation of privacy in 
regard to our digital business addresses. We 
understand that they are really more akin to 
post office box numbers than secret access 
codes, and that it’s relatively easy to maintain a 
private and discrete email account for personal 
matters if desired. 

A great many of you, about 93% of the 
membership, have already provided us with 
your email addresses. If you have done so, the 
address should appear, pre-printed, right in the 
middle of this year’s dues notice, a facsimile of 
which is shown on the page 7. If you haven’ yet 
done so or if the address shown is incorrect, you 
can send us the correct address along with your 
check for the annual membership fees.! 


Alternatively, you can pay your dues and 
update your email address online at our web- 
site, www.ncbar.gov, and save the postage. 
Speaking of saving postage, your cooperation 
will not only be appreciated, it will allow us 
ultimately to save vast sums of your money that 
would otherwise be used to subsidize the US 
Post Office, a venerable institution far less pro- 
gressive than your State Bar. In fact, the day is 
rapidly approaching when you will receive vir- 
tually all of your official communications from 
the Bar in digital form. It will be a brave, inex- 
pensive, and green new world. 

While we're on the subject of saving money 
in cyberspace, and consonant with my medita- 
tion on exchanging information, | should tell 
you that we've decided to forego yet again pub- 
lication and universal distribution of the 
Lawyers Handbook. When we suspended pro- 
duction in 2010, we adopted a plan that con- 
templated printing and mailing the sacred text 
to each of you only in odd-numbered years, 
supposing that you could somehow manage to 
remain ethical in the even-numbered years by 
making periodic reference to the frequently 
updated and keyword-searchable version main- 
tained on our website. Although the increased 
number of grievance filings during the past 12 
months is perhaps at odds with the notion that 
complete ethical equilibrium has been achieved, 
we are encouraged by your indifference to think 
that you wont greatly miss your hard copy of 
the Handbook in 2011 and thereafter. This will 
save us more than $50,000 a year, and you can 
always find the publication on the web. 

Please don't think that in our haste to digi- 
tize weve lost the human touch. Its certainly 
true that we are now deemphasizing paper and 
postage, but we are not stinting on people when 
it comes to sharing important information. At 
its October meeting, the council authorized a 
new staff position dedicated to liaison with the 
44 district bars. Frankly, the district bars, which 
are governmental subdivisions of the State Bar 
with considerable authority, have been left pret- 
ty much to their own devices over the years. 


Although we've annually provided a fair 


amount of information to new officers at the 
Bar Leadership Institute,4 and we've been rather 
generous with Alice Mine's phone number here 
at the State Bar, we have, in truth, been fairly 
remote and disengaged. Our new employee, 
whom we expect to come fully equipped with a 
law degree and a North Carolina road map, will 
be responsible for coaching district bar leaders in 
regard to a great many important topics, includ- 
ing the mechanics of assessing and collecting 
dues, accounting for and spending public 
money, serving fruit punch instead of alcohol at 
bar meetings, electing officers and councilors, 
and nominating district court judges. When 
Sergeant Schultz was mustered out of the 
Wehrmacht in 1945, he might have made a 
good district bar president. In those days a 
lawyer holding the position could afford to be 
incurious, since nothing much of importance 
was going on. Now the stakes are higher and we 
are determined to share what we know and to 
find out what youre up to. 

Our new district bar liaison will also have 
responsibilities beyond supporting the district 
bars’ leadership. He or she will be asked to 
enhance communications between councilors 
and their constituents concerning the State Bar's 
many activities and the important role coun- 
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cilors play in the regulation of the bar. The email 
addresses we are currently harvesting will almost 
certainly be involved in that process. To foster 
diversity and inclusion in the business of profes- 
sional self-governance, the liaison will also be 
charged with assisting councilors in identifying 
and mentoring appropriate female and minori- 
ty candidates to run for seats on the council. 
With further reference to the district bars, I 
ought to mention one more thing. President di 
Santi has directed that the State Bar's dog and 
pony show, a three-hour live CLE event expli- 
cating key aspects of the Bar’s regulatory pro- 
gram, be offered to at least four districts this 
year, rather than the usual three. These pro- 
grams, which feature a very engaging group of 
officers and staffers, as well as free lunch and free 
CLE credit, have played to packed houses in 
recent years in virtually every judicial district. 
They offer a personal interface with the Bar and 
a generous helping of unfiltered information. 
They also provide a great opportunity for us to 
find out what you know and think and do. 
Interestingly enough, we probably know 
more about what you know and think and do 
than we know about you personally. Like 
Sergeant Schultz, I know little or “nossink” 
about your demographic profile. Among other 


things I don't know, I don’t know your age, your 
race, your gender, or your ethnic origin. This 
may come as a surprise to many of you. People 
tend to assume that the executive director of the 
State Bar has this sort of information at his fin- 
gertips. In fact, the people in my high office 
have remained more or less innocent of it for 
nearly 80. years. You'll be glad to know that in 
2011 I plan to be less innocent. 

Last April, the council decided that the State 
Bar should try to find out more about who you 
are demographically. During the first quarter of 
2011, we're going to make good use of those 
email addresses we're collecting and ask you to 
tell us about your age, race, ethnicity, and gen- 
der. Although no one will be required to tell us 
anything of the sort, we are hopeful that enough 
of you will respond voluntarily to enable us to 
draw statistically valid conclusions about who 
you are as a group. Our purpose in gathering 
and maintaining this information is to enable us 
to better understand the extent to which the Bar 
Council is representative of the bar as a whole. 
We also want to know how representative the 
bar is of the general population of North 
Carolina. Believing that self-regulation can be 
most effective and credible when we have full 
access to the talent and experience of all of our 
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Your current judicial district: 10 


Every State Bar member is required to update his or her 
address, including e-mail address, each year. Please 
go to www.ncbar.gov to update your record or call the 


A North Carolina lawyer who resides in North 


attorney@ncbar.gov 
Carolina must be a member of the local 


membership department at 919-828-4620. 


To update go to www.ncbar.gov. 


judicial district bar where the lawyer either 
works or resides. Go to www.ncbar.gov to 
change your judicial district. 


ACCOUNT TRANSACTIONS 


Membership 
Applied Year SKU _ Description Charges Mandato 


2014 781 Membership Dues $300.00 YES 

2011 782 Client Security Fund Assessment $25.00) YES 

2011 783 Judicial Surcharge S50 00m yes 
TOTAL DUE $375.00 


Please see reverse side for important information 


members, the council, which now consists 
mainly of men who look a lot like me,> wants 
to encourage the election of a more diverse and 
more proportionate governing body for the 
legal profession. We're also interested in using 
the information to assess the effectiveness of 
undertakings like the Lawyer Assistance 
Program that may be differently perceived or 
received by demographically distinguishable 
groups within the bar. 

When it was first suggested that we ought 


to collect this sort of information, I had mis- 
givings. My general feeling is that the less the 
government knows about us as individuals, 
the better, and I was especially concerned that 
possession of the information might lend cre- 
dence to the supposition of some people that 
our disciplinary process is race sensitive. As 
things stand now, we can say in all honesty 
that we generally dont know whether an 
accused lawyer is a member of a minority 
group. This condition of ignorance persists, 
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more often than not, throughout the inves- 
tigative and charging processes. In fact, our 
lawyers typically dont realize whether a 
respondent is a person of color until that indi- 
vidual's deposition is taken or trial is con- 
vened. Although I’m confident that keeping 
files on individual lawyers that disclose racial 
identity wouldn't actually result in discrimi- 
nation, it would at least make it theoretically 


GON TUNG EDs@.N PA GE 3:4 


Health and Medical Research 
Resources for NC Lawyers 


Br yveeMrOninina us Diy OnWaNuesns aD 


n today’s world of 
complex _ litiga- 
tion and layered 
case subject mat- 
ter, practicing attorneys may 
find themselves faced with 


research questions that go 


Dave Cutle 


beyond strictly legal bound- 


aries. The areas of health law, medical malpractice, workers’ compensation, patents and intellectual property, and product liability (to 


name just a few) present an intersection between legal and medical information universes. For many lawyers whose research training 


focused on finding cases, statutes, and other legal resources, the unfamiliar terrain of medical research can be daunting. But fear not, 


North Carolina lawyers! A plethora of free and user-friendly electronic health and medical resources—both at the state and federal level— 


are available for such research. 


This article provides an introduction to resources that are freely available with an menting on_ select  subscription-based 
several of these resources, focusing on the internet connection, and then briefly com- __ resources for those able to procure access. As 
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in all areas of research, the researcher must 
take care to evaluate all resources to ensure 
that the information is current, reliable, and 
objective. Good sources to consult in this 
regard include the National Human Genome 
Research Institute's webpage on “Finding 
Reliable Health Information Online”! and a 
2000 article titled Guidelines for Medical and 
Health Information Sites on the Internet: 
Principles Governing AMA Websites.” 


North Carolina 


North Carolina provides ample access to 
general and state-specific health and medical 
information—most. notably via the 
University of North Carolina’ Health 
Sciences Library website? and their spon- 
sored NC Health Information website.4 NC 
Health Information provides a user-friendly 
search interface that allows researchers to 
search for information about a wide variety 
of diseases and mental health conditions, as 
well as healthcare and other medical and 
health-related topics both within and 
beyond North Carolina. Many resources on 


NC. Health “Local 


Services” tab in particular, which provides 


Information—the 
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TRUTH BEHIND NUMBERS’ 


Has someone been 


“COOKING THE BOOKS?” 


VERITI 


CONSULTING 


dual drop-down menus for health topics and 
for NC locations—could prove useful for 
counseling clients in need of particular med- 
ical services or accommodations. 

In this age of increasing digital interac- 
tion, it is important not to overlook invalu- 
able “people” resources. The medical librar- 
ians at the University of North Carolina’s 
Health Sciences Library will search avail- 
able resources to find relevant information 
in response to inquiries from the public, 
and will even send that information to the 
inquirer via email or US Mail.? Librarians 
at the Duke University Medical Center 
Library have created a website of health 
and medical resources by topic® to help 
point researchers to relevant resources. 
Librarians, generally, are excellent points of 
contact to suggest appropriate sources, 
search terms, and otherwise help increase 
research efficiency. 


Federal 

MedlinePlus,’ a service of the US 
National Library of Medicine, provides an 
ideal starting point for the researcher seek- 
ing basic information about disease symp- 


Discover how Veriti’s in-depth experience 
and unparalleled expertise can find 
the truth behind the numbers. 


Call 1.877.520.1280 or visit 
www.VeritiConsulting.com 


Arizona: 602.229.1280 

81l] E Thomas Rd., Suite 120 | Scottsdale, AZ 8525] 
Nevada: 702.289.4719 

1810 E. Sahara Ave., Suite 1-343 | Las Vegas, NV 89104 
North Carolina: 704.444.8377 

525 North Tryon St., Suite 1600 | Charlotte, NC 28202 


Forensic Accounting | Fraud Examination | Business Valuation | Litigation Support 


toms and treatments, basic drug informa- 
tion, and medical definitions. For example, 
a family law attorney looking for general 
information about autism could start with 
MedlinePlus, click on the prominently fea- 
tured “Health Topics” link, and go to “A” 
to locate the link for Autism. The page is 
structured with an initial definition of the 
condition, followed by links to resources 
arranged by category including sources 
providing overviews, diagnosis/symptom 
information, treatments, clinical trials, etc. 

For researchers seeking drug-related 
information, whether it entails approvals, 
labeling 
updates, the 


requirements, or regulatory 


US Food 


Administration's website® offers an array of 


and Drug 


resources. The home page features a series 
of main tabs, including one for “Drugs” 
and one for “Medical Devices,” which can 
help the researcher narrow the search 
accordingly. For example, a lawyer 
researching recent labeling changes to the 
oral contraceptive popularly known as 
“Yaz” could start at the FDA website, select 
the “Drugs” tab, and then click on the link 


for “Drugs@FDA” to get to a page where 


Exclusively ONLINE 
LLM. in EMPLOYMENT Law 


Now enrolling for January 2011, 
Atlanta’s John Marshall Law 
School announces an innovative, 
graduate-level program for busy 
practitioners seeking to develop 
or strengthen an employment 
law practice. Tailored to meet the 
needs of working attorneys, this 
part-time program offers: 


Distance Learning 
Small Cohorts 


Interactive Coursework 


he ATLANTA’S 


JOHN MARSHALL 


LAW SCHOOL 


Apply online: 
www.johnmarshall.edu/LLM 
(404) 872-3593 


he or she can search or browse for drugs by 
name. Browsing the “Ys” brings the 
researcher to the link for “Yaz,” which 
offers access to current and past labels, 
approval history and letters, and more. The 
“Clinical Trials” link, under “Science & 
Research” on the FDA home page presents 
another useful portal. This one directs the 
researcher to information on clinical trial 
guidelines, relevant regulations, and infor- 
mation on compliance and enforcement. 
For those specifically interested in current 
or upcoming medical clinical trials, the US 
National Institute of Health’s Clinical Trials 
website? allows researchers to procure 
information on thousands of clinical trials 
being conducted in the US and worldwide 


for a multitude of medical conditions. 
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Fee-based Sources 

Those with subscriptions or access to 
funds for research can consider a variety of 
fee-for-service sources for health and med- 
ical research. One of these is the US 
National Library of Medicine's PubMed, 
which is the freely available search engine 
for biomedical journal citations to literature 
in the subscription-based MEDLINE!? and 
other life science journals. PubMed has a 
sophisticated array of search options, entail- 
ing use of MeSH (Medical Subject 
Headings) indexing terms. Bearing that in 
mind, the researcher may wish to first con- 
sult a guide on PubMed, such as UNC 
Health Sciences Library's guide,!! Duke 
University Medical Center Library’s portal !2 
to PubMed tutorials and user guides, or 
PubMed’s own Quick Start guide.!> All of 
these guides and tutorials provide a variety 
of hints and tips to make searching PubMed 
more effective. Researchers should take note 
that while many medically oriented law 
reviews are available on MEDLINE via 
PubMed, the same full-text content can 
often be found for free on the journal’s own 
website or on SSRN, and researchers can use 
PubMed alone for free to obtain a list of 
citations on their topic.!4 

Lexis and Westlaw, despite their tradi- 
tional affiliation with legal research con- 
text, can also provide useful information 
for attorneys (who have subscriptions) con- 
ducting health and medical research. There 
are several ways to access health and med- 
ical information, but a good default search 
rule is to utilize the relevant subject area 
databases. In Lexis, the researcher should 
select the “Area of Law — By Topic” option 
from the main page, where he or she can 
then choose from relevant topics including 
“Personal Injury,” “Medical Malpractice,” 
or “Workers’ Compensation.” Using this 
feature allows the researcher to quickly 
gain access to a variety of materials (cases, 
statutes, practice-oriented materials) that 
are subject-appropriate. 

In Westlaw, the researcher should select 
the “Directory” option, and then click on 
“Topical Practice Areas.” From there, one 
may select the “Health and Medicine” data- 
base, which will link the researcher to multi- 
state healthcare legislation materials, health 
trial motions and filings, state and federal 
case databases focused on health and medical 
issues, and more. “Elder Law,” “Products 


Liability,” “Professional Malpractice,” and 


“Workers’ Compensation” may also prove 
relevant subject area databases. Researchers 
should bear in mind that these search strate- 
gies may become obsolete as Westlaw transi- 
tions to the WestlawNext interface,!> but 
changes in features, availability, and content 
is the inevitable reality of all resources. 

The sources outlined here merely 
scratch the surface of the expanding uni- 
verse of health and medical research 
resources. In addition to a wide variety of 
additional information available via the 
web and in print, any of the included 
sources will serve as gateways to lead the 
researcher to other resources for explo- 
ration and evaluation. Finally, researchers 
may wish to utilize freely available, regular- 
ly updated online research guides such as 
Georgetown Law Library’s Health Law 
Research Guide,!® or professional organi- 
zational sites like the ABA’s Health Law 
Section!’ to help keep current with this 
area and the relevant research topics and 
resources. ™ 


Molly Brownfield is head of Reference 
Services at the J. Michael Goodson Law 
Library at Duke University School of Law 
and teaches an advanced research course 
titled “Health and Medical Research for 
Lawyers.” 
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Keeping Up with Legal 
Technology: Five Easy Places 


By JENNIFER L. BEHRENS 


“Time is the lawyer’ capital. Every lawyer 
has just so many more years in which to prac- 
tice law. Every day, every hour, he has that 
much less [...] A lawyer must make the most of 
every hour and every minute. One effective step 
in this direction is to make his law office as effi- 
cient as possible.” | 


hile this 1956 law office 
handbook went on to 
describe a complex 

paper-based bookkeep- 
ing and filing system for improving law 
office efficiency, the author’s message 
remains the same in today’s age of case man- 
agement software and electronic dockets. 
More than a half-century later, time is still a 
lawyer’s 
Automation, personal computers, and the 


most precious commodity. 
growth of the world wide web have changed 
the methods, but not the mission: saving 
time with technology can ultimately 
improve a lawyer's output. 

But as another, more recent, law practice 
guidebook noted: “[T]echnology, properly 
understood, properly selected, and properly 
implemented, is merely an enabler.”? The 
converse of this statement, of course, is that 
poorly-implemented, poorly selected, and/or 
poorly understood technology can ultimate- 
ly cost a lawyer or law firm exponentially 
more time than it saves. It is vital, then, for 
modern lawyers to become conversant in the 
basics of their law office’s technology, and to 
also retain some handy reference sources in 
the event that more research is needed into a 
particular technology. 

There are numerous reasons why an 
attorney might need a crash course in specif- 
ic legal technologies. You might be frustrated 
by a recent “upgrade” to your preferred 
word-processing program, which has com- 


pletely changed the way 
youve grown accustomed to 
creating and editing docu- 
ments. You may be a solo or 
small-firm practitioner with- 
out the benefit of an in-house 
IT army, investigating a 
“cloud computing” approach 
to data storage (where servic- 
es are provided and hosted 
on the web). Or you could be 
drafted for service on a larger 
firm’s technology committee, 
finding yourself unexpected- 
ly responsible for evaluating 
policies and recommending 
large-scale equipment pur- 
chases. 

If youre like most attor- 
neys, the thought of learning 
about technology may leave 
you feeling a little intimidat- 
ed. Few law schools offer sub- 
stantive classes in law practice 
technology,’ and many prac- 
ticing lawyers report limited 
opportunities for in-house training.4 No mat- 
ter the firm size, the most common method 
used by lawyers to find information about 
legal technology is to turn to their favorite 
search engine and hope for a reliable, author- 
itative result.> But there are a variety of excel- 
lent sources for attorneys to take a more 
proactive, ongoing approach to learning 
about legal technology; many are available for 
free on the web or as a benefit of bar associa- 
tion membership. The remainder of this arti- 


cle will highlight some of the very best. 


North Carolina State Bar & 
North Carolina Bar Association 
Members of the North Carolina State 


Bar (www.ncbar.gov) can take advantage of 


opportunities for continuing legal education 
(www.nccle.org/), a popular way for lawyers 
to keep up with the latest technology devel- 
opments while simultaneously fulfilling pro- 
fessional requirements. The consolidated, 
searchable online calendar links to local and 
national CLE opportunities, including a 
selection of web-based courses. Relevant 
course topics, offered on a rotating calendar, 
include “Essential Technology for the Small 
Law Office;” “Ethics of Email and Other 
Technology;” and “Litigating More 
Effectively Using Technology.” 

Browsers of the separate North Carolina 


Bar Association website (www.ncbar.org) 


WINTER 2010 


may also find its Center for Practice 
Management (www.cpm.ncbar.org) to be a 
helpful starting place—literally. The center's 
video series on “Starting a Law Firm” 
includes a 20-minute overview of “Essential 
Technology” from IT consultant (and 
Campbell Law instructor) Lee Cumbie. 
Although aimed at the new law office, its 
content remains a useful refresher to well- 
established practices. The center’s “Tech and 
Practice Management” link consolidates 
practical articles and popular websites, which 
are supplemented by the thrice-yearly e-Tech 
newsletter and the Law Practice Matters 
blog (www.lawpracticematters.com/). While 
your research will likely not end at these 
home-grown sites (particularly if you are 
searching for in-depth product reviews or 
comparisons), they are worthy additions to a 


novice NC techie’s bookmark list. 


American Bar Association 

The ABA has long been a trusted source 
for lawyers who wish to learn more about 
legal technology: an annual survey of prac- 
ticing attorneys consistently ranks the 
American Bar Association’s ABA Journal, 
website, and print publications among the 
most popular sources for law technology 
information.® It’s easy to see why at the Legal 
Technology Resource Center (www.abanet. 
org/tech/Itrc/home.html), a clearinghouse of 
free technology information. The link to 
“FYIs: Technology Overviews” includes 
product reviews, how-to guides, and com- 
parison charts for a variety of law practice 
hardware and software categories. The center 
also links to discounted products for ABA 
members, reprints technology-related articles 
from legal publications, and connects users 
to relevant newsletters, blogs, and e-mail dis- 
cussion lists. Whether you are a seasoned IT 
professional or a confused tech newbie, the 
Legal Technology Resource Center ranks 
high for content and usefulness. 

The ABA site also showcases the Law 
Practice Section 
(www.abanet.org/Ipm/home.shtml), which 
includes technology as one of its core ele- 
ments for successful law practice. Key LPM 
section publications include: 


Management 


¢ Law Practice magazine contains articles 
and columns devoted to the latest technolo- 
gy developments and best practices. The 
print source is supplemented by a free 
monthly webzine, Law Practice Today 
(www.abanet.org/lpm/Ipt). 


Insurance 
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¢ Affordable print guides (most under 
$100) containing opinionated recommen- 
dations on current products. Must-have 
titles for your practice library include 
Dennis Kennedy & Tom Mighell’s The 
Lawyer’s Guide to Collaboration Tools and 
Technologies: Smart Ways to Work Together 
(2008), as well as program-specific hand- 
books (such as last year’s The Lawyer's 
Guide to Microsoft Excel 2007 and The 
Lawyer's Guide to Practice Management 
Systems Software), which highlight key fea- 
tures as well as hidden tips and tricks for 
increasing law firm productivity with these 
programs. 

¢ Also available in the LPM bookstore is 
the annual Solo and Small Firm Legal 
Technology Guide: Critical Decisions Made 
Simple. As the title implies, the chapters in 
this handbook provide an _ accessible 
overview of common law office hardware 
(computers, printers, servers, etc.) and soft- 
ware (word processing, timekeeping, billing, 
and so on), along with candid recommenda- 
tions for specific products. Although the edi- 
tors (a team of attorneys and technology 
consultants) caution that their perspective is 
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exclusively intended for small firms and solo 
practitioners, the authors’ thoughtful com- 
parisons and recommendations, the predic- 
tions from the “Tomorrow in Legal Tech” 
section, and a glossary of key IT terminolo- 
gy could help attorneys at even large firms 
who wish to “speak geek” with their IT staff. 

Readers of the solo and small firm tech- 
nology guide may also benefit from GPSO- 
LO, a magazine from the ABA’ General 
Practice, Solo and Small Firm Division. 
GPSOLO’s 
Practice Guide special issue (published in 


June and December) contains even timelier 


biennial 


Technology and 


product reviews and recommendations, 
aimed at the smaller law office. 


Other Recommended Websites 

The American Bar Association is an 
undeniable powerhouse in legal technology 
publications. Still, a number of smaller 
websites and newsletters also merit your 
attention. The largest of these is undoubt- 
edly the FindLaw Legal Technology 
Center (http://technology.findlaw.com/), a 
subsection of the popular free web portal 


for legal links. The FindLaw center 
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ee. 


View our demo of WealthDocx on the web at www.wealthcounsel.com. 


includes articles and news releases, the 
Technologist blog, and a unique interac- 
tive E-Discovery Guide. 

Law.com, another well-known legal web 
portal, offers Law Technology News 
(www.law.com/jsp/lawtechnologynews/inde 
x.jsp). This multi-purpose site features origi- 
nal technology news and product reviews, 
featured postings from other websites and 
blogs, and even an LIN Resource Guide 
vendor directory. Don’t miss the hidden 
trove of white papers, program downloads, 
and informative videos underneath the 
“Resources” link on the left-hand navigation 
menu. Note that some portions of this site 
require free registration. 

The  TechnoLawyer Community 
(www.technolawyer.com/) also requires free 
registration, but at least one of its eight unique 
e-mail newsletters will be worth the trouble of 
creating yet another username and password. 
From small-firm focus to biglaw perspectives, 
each newsletter offers something a little differ- 
ent. Stull reluctant to give up your e-mail 
address? ‘Test-drive TechnoLawyer content at 
their well-regarded and frequently-updated 
blog (blog.technolawyer.com), which does 
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For more information, 
call 1-888-659-4069, ext. 819. 


For years | took great pride in drafting my own documents using 
a word processor. 


Then | learned how WealthDocx™ could improve my drafting 
efficiency and increase my profitability. The time | save allows 
me to see twice the number of clients | used to see. 


Today, my new partner and | appreciate the new strategies and 
improvements in WealthDocx. We are using its new Domestic 

Asset Protection Trust module to serve the asset protection needs 
of physicians, dentists and other high-risk business clients. 


not require registration. 


Speaking of Blogs... 

For truly cutting-edge commentary on 
law office technology, blogs are your best bet. 
The best legal blogs (also known as “blawgs”) 
contain up-to-the-minute news and analysis 
from well-respected experts. In addition to 
the ABA, NCBA, and other blogs already 
mentioned above, recommended law tech- 
nology blogs include: 

¢* DennisKennedy.com — (www.den- 
niskennedy.com/blog) includes news and 
commentary from Dennis Kennedy, a 
renowned legal technology expert from. St. 
Louis. Kennedy also co-hosts a biweekly audio 
podcast of technology topics, The Kennedy- 
Mighell Report (www.legaltalknetwork.com 
/podcasts/kennedy-mighell-report). 

* Jim Calloway's Law Practice Tips Blog 
(www.jimcalloway.typepad.com/lawprac- 
ticetips) features frequent analysis of legal 
technology from Oklahoma Bar Association 
program director Jim Calloway. While some 
posts focus heavily on the Oklahoma/ 
Plains/Midwest regions (particularly when 
highlighting conferences or other events), 


CKESa . 
WealthCounsel 
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the technology commentary is valuable even 
to those outside the Central time zone. 

¢ Slaw (www.slaw.ca) is a Canadian law 
blog which publishes frequently on the topic 
of legal technology. As with the Calloway 
blog, readers in the tarheel state may find 
themselves skipping over region-specific 
entries, but there is enough general tech 
commentary to merit an addition to your 
RSS reader. 

These recommendations represent just a 
fraction of the vast legal “blogosphere.” To 
find law blogs with a narrower focus (such as 
the recent spate of new blogs devoted to legal 
applications for Apple’s iPad), improve your 
results by starting with a specialized search 
engine or law-blog directory, like Justia 
Blawgsearch (blawgsearch.justia.com) or the 
ABA Journal Blawg Directory (www.aba- 
journal.com/blawgs). Don't be surprised if 
many of your search results demonstrate all 
the longevity of a fruit fly; nearly 95% of 
indexed blogs have not been updated in 
more than four months.’ 


For Popular Audiences 
While the majority of listed resources so 
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far have focused on legal or law office tech- 
nology, resources aimed at a consumer audi- 
ence can also be helpful for lawyers who wish 
to keep watch on the horizon. Law is a noto- 
riously conservative profession, and today’s 
popular technology news and trends will 
likely take months, if not years, to fully 
impact the law office. 

Wired (www.wired.com) is a great start- 
ing place for general-interest technology 
news, whether you're reading the long-run- 
ning print magazine or browsing its home 
on the web. The online version includes a 
full-text article archive dating back to the 
magazine's 1993 inception, and categorized 
product reviews. 

A similar popular publication, PCMag 
(www.pcmag.com), moved to an online-only 
format after ceasing print operations in 
2008. Like Wired, PCMag’ online home 
includes categorized product reviews and 
recommendations, as well as detailed buyer 
guides (“How to Buy a Laptop” may be of 
particular interest to solo practitioners or 
small-firm lawyers). 

Blogs may also be a valuable source of 
consumer-focused technology news. To 


locate product reviews and other techie post- 
ings likes of Engadget 
(www.engadget.com) or CNET (www. 


from the 


cnet.com), try the general blog search engine 
Technorati (www.technorati.com). 


Conclusion 

Keeping up with legal technology can be 
as challenging to the modern attorney as 
maintaining clear and consistent client files 
likely was to the readers of the 1956 law office 
manual. But as that bygone author noted: 
“Better service to clients is what brings them 
back, brings in more clients, and makes them 
more willing to pay for legal services. To give 
better service to clients, a lawyer must have an 
efficient office.”® Technology (when used 
appropriately) is now the backbone of a 
smoothly-run, modern law practice. The 
attorney who invests some time becoming 
familiar with the latest developments today 
will likely reap the rewards of increased effi- 
ciency well into the future. = 


Jennifer L. Behrens is a reference librarian 
and lecturing fellow at the Duke University 
School of Laws J. Michael Goodson Law 


Library, where she co-teaches a seminar course 
on law office technology. She received a JD and 
an MLS from the State University of New York 
at Buffalo, and is a member of the New York 
State Bar. 
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The Buck Stops with You: 
Protecting Attorney ‘Trust 
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notch steps to protect client funds 


entrusted to them. As lawyers, we were trained to research, ana- 


lyze, and apply the law to clients’ situations. Law school did not 


and does not train us to be money managers—for ourselves or for 
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our clients. The last few years have shown the strain of that deficit, in many areas of practice, in every state. 


So why does the honest lawyer need to care 
about trust account management? Following 
are a few real stories, none of which is unique 
because the same story is repeated in multiple 
cases in different states, at different times, with 
horrifying consequences to those directly 
involved and to the public image of the honest 
lawyer. 

* A 70-year-old attorney is now spending 
his “golden years” working as hard as ever to 
pay back over $750,000 stolen from his clients 
and friends by the too-trusted, long-time, 
experienced employee he had not diligently 
supervised. 

° A small law firm’s remaining partners, 
clients, and business associates are entangled in 
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a court battle with the family of a former part- 
ner-turned-thief on how to allocate the 
remainder of assets bought with stolen trust 
account funds. 

* An honest attorney is covering his client's 
entrusted funds, is covering the shortage from 
having unfortunately accepted another attor- 
ney’s trust account check, and is the last one 
standing (financially) when that other attorney 
turned out to be a thief. 

¢ A transaction did not quite close, but 
the payoff was not held back in time, or it 
was simply sent by miscommunication, and 
is locked in perpetual “lost” state with the 
unintended payee. 

¢ A small firm practitioner has remortgaged 


every personal asset to cover the significant 
theft by her former employee. 

* A client's 1031 and other trust funds are 
missing, despite the attorney decimating the 
family trust to cover shortages. 

* A disabled client is financially devastated 
when his/her attorney forged a check and the 
settlement agreement. 

¢ A law firm’s partners cover the substantial 
losses of a client when a former partner steals, 
lies, or goes missing. 

¢ A naive attorney is not adequately cau- 
tious and circumspect about the activities of 
questionable clients—multiple settlement 
statements, repeat clients buying “primary res- 
idences,” payments for undetermined “ser- 
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vices.” (See Jean, Katherine, “How to Initiate 
Foreclosure of A Law License,” North 
Carolina State Bar Journal, Spring 2009.) 

¢ Funds are diverted despite the law firm 
retaining an outside reconciler who did not 
understand the State Bar rules or the three-way 
audit procedures, missing red flags such as 
checks to cash, inappropriate signature author- 
ity, appropriate payees, and delayed payments. 

¢ Headlines: “Lawyer convicted ...” or 
“Attorney lied ...” or “Attorney sentenced ...” 
or “Attorney faces string of charges; embezzle- 
ment...” are all too real. 

What do these events have in common? 
They are extremely rare. They are absolutely 
devastating. And many may be preventable. 

Who are the actual thieves? They are men 
and women. They are well-liked pillars of the 
community and isolated unknown solo practi- 
tioners. They are all races and religions. They 
are old and young. In short, they can be poten- 
tially everyone if the appropriate risk manage- 
ment controls are not in place. 

Risk management professionals will point 
to the classic triangle: 

(1) Justification: The disgruntled employee 
or attorney believes they are underpaid for the 
services they provide or are not properly recog- 
nized. Or perhaps they do not know how to 
audit a trust account, are too busy to learn, are 
too busy to train the personnel using the trust 
account, and/or do not have the money avail- 
able to pay a qualified third party to help right 
now. It is just not a priority. 

(2) External stresses: They have kids in col- 
lege, lack of business, medical bills, substance 
- abuse problems, or addictions. 

(3) Opportunity: No authority is present to 
assure regular oversight and reconciliation. 

The classic example in any industry is a 
trusted employee where the firm has no regu- 
lar third party oversight or separation of case 
management and financial controls. 

North Carolina has always been a leader in 
taking a positive, proactive, professional 
approach to maintaining the highest caliber of 
attorneys—from the —Attorney-Client 
Assistance Program, Fee Dispute Resolution, 
the LAP programs, mandatory CLE, excellent 
law schools, and, relevant to this article, the 
random audit program, the Trust Accounting 
Handbook, and Bruno Demolli’s regular “Tip 
‘Top Trust Accounting” tips. And yet our pro- 
fession and the clients of North Carolina 
lawyers have suffered significant and very pub- 
lic losses across the state from just these types 
of activities in the last few years. Our North 
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Carolina State Bar, to its great credit, has taken 
new action—implementing the new “Boot 
Camp” program for new lawyers, requesting 
the Board of Law Examiners to include a trust 
accounting question on the bar exam, adopt- 
ing 2008 FEO 13, and it is considering other 
progressive strategies focused on education 
and support of practitioners, and disciplinary 
enforcement when necessary. 

Hopefully we all agree that the availability 
of quality legal services to the public should 
not be conditioned on money management 
skills or financial strength of the attorney. "If 
however, I were pressed to identify the three 
most common reasons lawyers get disciplined, 
they would be the abuse of trust or escrow 
money, neglect of client matters, and convic- 
tion of serious crimes." (Regulation of the Legal 
Profession: The Essentials, 1st edition, Stephen 
Gillers, Emily Kempin Professor of Law, New 
York University School of Law, 2009 Aspen 
Publishers pp. 393). 

What do the state bars (or equivalent disci- 
plinary authorities) of various states do to try 
to assist lawyers in preventing thefts by attor- 
neys or staff? What do other industries impose 
for financial accountability? The combination 
of approaches is as varied as the practice of law 
in each state. Like snowflakes, no two are 
exactly alike. For example, in states where 
attorneys are not allowed to handle real estate 
funds (such as Pennsylvania or those west of 
the Mississippi River), controls are focused on 
litigation or fiduciary defalcations and over- 
sight of real estate funds is by insurance regu- 
latory authorities (even for attorney-agents). 
There are, however, examples of recurring 
themes. 


Client Protection 

The ABA Standing Committee on Client 
Protection, created in 1984, has published 
Model Rules on Financial Recordkeeping, 
Trust Account Overdraft Notification, and 
Random Audit of Lawyer Trust Accounts. 
According to the ABA report, as of December 
10, 2009, 12 states had implemented random 
audits of trust accounts, 41 states had some 
form of overdraft notification, and 14 had 
payee notification requirements, and all states 
have some form of client protection fund. 
(Directories and information are online: 
www.abanet.org/cpr/clientpro/home.html.) 
The manner of this participation differs wide- 
ly, with some states requiring that all licensed 
attorneys be assessed, while others only assess 
those who will be handling client funds. Some 


states assess attorneys yearly, and others end 
the assessment once a certain amount is 
reached or maintained. The maximum 
amount per client or per claim may differ, but 
these caps are rarely sufficient to filly compen- 
sate a significant loss, especially for a personal 
injury, medical malpractice, or even most real 


estate transactions. 


Random Audits of Trust Accounts 


Currently, 12 states have random audits of 
attorney trust accounts, most under some ver- 
sion of Rule 1.15 of the Rules of Professional 
Conduct. The ABA recommends that all states 
institute a program of random auditing and 
has provided a model rule for trust account 
auditing at www.abanet.org/cpr/clientpro/ 
apreface.html. States vary, however, based on 
type of audit, records reviewed, auditor (state 
employee versus independent CPA), frequen- 
cy, and who pays (state disciplinary authority, 
law firm, or separate Client Protection Fund), 
with some interesting distinctions. In 
Delaware, the Lawyers’ Fund for Client 
Protection, Rule 9, mandates random audits 
by an independent CPA to determine that 
those attorneys or firms chosen for the year’s 
random audit are in compliance with 
Delaware recordkeeping rules (www.courts. 
delaware.gov/forms/download.aspx?id=32698). 
In most states, in the event the trust account is 
not in substantial compliance with the rules, or 
if significant violations or defalcations are iden- 
tified, the attorney or law firm is charged with 
all costs of the audit. In Iowa, unannounced 
compliance audits are authorized with the goal 
being at least every three to four years of each 
lawyer trust account, with special audits on an 
as-needed basis. 

Most states require annual certification that 
their trust accounts are maintained in compli- 
ance with the applicable trust accounting rules. 
New Hampshire's annual compliance certifica- 
tion requires a statement that the attorney is 
willing to submit to a spot compliance audit to 
his or her trust accounts at his own expense. In 
addition, financial penalties immediately 
attach if the certification is not filed timely (by 
August 1). And if the attorney has not com- 
plied by December 1, the accounts probably 
will be audited, with an initiation of proceed- 
ings and suspension based upon the findings. 

Under the Vermont Rules of Professional 
Conduct, Rule 1.15A, the 
Professional Responsibility Program picks the 
firms that will be audited and sends the infor- 


mation to an independent CPA who reports to 


Vermont 


V7 


the Professional Conduct Board 
(www.law.cornell.edu/ethics/vt/code/VIT_CO 
DE.HTM). 

The penalty for being uncooperative? 
Arizonas Rule 43, 17A A.R.S. Sup. Ct. Rules, 
adds a rebuttable presumption that if an attor- 
ney fails to maintain the required records or 
fails to provide the required records for an 
audit then they have failed in safeguarding 
client property. 

However, in comparison to other indus- 
tries addressing financial accountability and 
traditional risk management approaches, 
these procedural audits are still troublesome. 
A true 3-way audit would include file sam- 
pling to verify documentation, accounts paid, 
and consistent reliable client ledgers, among 
other things. 


Exemption from Random Audit 

The typical exemption from the random 
audit would be if the firm provided a certifi- 
cation from an independent CPA that they 
had completed a trust account audit of the 
firm and that it was in compliance with the 
state bar's rules. To address this, as an example, 
Delaware's rules allow law firms to have a 
CPA certify or pre-certify their compliance by 
applying the audit program contained in the 
Lawyer's Fund for Client Protection (LFCP) 
rules and at the Delaware Supreme Court 
website. Firms need to send their pre-certifi- 
cation to the LFCP so that it can take this into 
account when drawing up annual random 
audits for the year. 


What Triggers a “For-Cause” Audit in 
Different States? 

Most commonly, not sending in the annu- 
al certificate of compliance is an automatic 
invitation for an audit. Florida’s Rule 5.1-2 
provides that failure to file this certificate will 
result in an audit, as well as a more detailed list 
including, “the return of a trust account check 
for insufficient funds unless there was bank 
error [see Overdraft Notification below], fil- 
ing of a petition for creditor relief on behalf of 
an attorney [i.e., bankruptcy, which is not 
“reasonable cause” in North Carolina], filing 
of felony charges against an attorney, a finding 
of insanity or hospitalization of an attorney 
under the Florida Mental Health Act, filing of 
a claim against an attorney with the Clients 
Security Fund, when requested by the griev- 
ance committee or the board of governors, or 
upon court order.” 

In North Carolina, a “for-cause” audit 
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would typically be triggered by “reasonable 
cause,” including a grievance (or failure to 
respond to one), significant violations found 
in a random audit, failure to file a return for 
or pay any federal, state, or local tax obliga- 
tion, or “any finding of probable cause, indict- 
ment, or conviction relative to a criminal 
charge involving moral turpitude.” 27 


NCALG. B01 28 (a): 


Overdraft Notification (NSF Reporting) 
by Banks 


Two basic paradigms exist: The ABA 
bank-to-bar type versus the North Carolina 
attorney responsibility type. This is probably 
the most common way for the bar to become 
informed of a theft at an early stage. Many 
thefts are identified precisely because of this 
notification to the state bar (rather than just 
the attorney). 

As stated in the ABA Model Rules for 
‘Trust Account Overdraft Notification Preface, 
“By requiring financial institutions which 
maintain lawyer trust accounts to notify the 
highest court or lawyer disciplinary agency of 
overdrafts, the appropriate disciplinary 
authorities are able to intervene before major 
losses occur and significant numbers of clients 
are harmed. The rule also enables authorities 
to counsel errant lawyers to take corrective 
action before the lawyer's misconduct 
becomes so egregious as to mandate serious 
sanction. Participation by financial institu- 
tions is a prerequisite to their continued eligi- 
bility to hold lawyer trust accounts.” And 
under Rule 4, “Every lawyer practicing or 
admitted to practice in this jurisdiction shall, 
as a condition thereof, be conclusively deemed 
to have consented to the reporting and pro- 
duction requirements mandated by this rule.” 

As an interesting example, the Idaho State 
Bar has mandatory overdraft notification 
agreements directly with the approved finan- 
cial institutions, ARTAO (Automatic 
Reporting of Trust Account Overdrafts), 
including a link to that list of institutions on 
their website, which states, “I.B.C.R. 302 pro- 
vides that attorney trust accounts may only be 
kept in financial institutions that have agreed 
to automatically provide the Idaho State Bar 
with notification of any trust account over- 
draft.” (The approved financial institutions 
list should coincide with the list maintained 
for IOLTA in states with IOLTA.) In Georgia, 
when an instrument is presented against a 
trust account where there are insufficient 
funds and that instrument is not honored 


within three days, the institution has 15 days 
to notify the State Bar, even if the instrument 
is honored after the three days expire. 

By contrast, some State Bar rules, like the 
North Carolina Revised Rules of Professional 
Conduct, Rule 1.15, make notifying the bank 
of the reporting obligation a professional 
responsibility of the dawyer since the State 
Bar's authority is limited to the regulation of 
lawyers. If a lawyer has filed the required 
notice with the bank, and the bank fails to 
report that lawyer's trust account overdraft, 
the failure to report would not be a violation 
of the rule. If the lawyer knows that the bank 
is ignoring the requirement, the lawyer would 
have a professional responsibility to change 
banks—highly unlikely if the lawyer is herself 
the bad actor. Also, if IOLTA is aware that a 
bank routinely fails to comply, IOLTA might 
choose not to maintain it on the eligible bank 
list; that might be an additional criterion for 
eligibility. However, it is unclear if this infor- 
mation routinely gets reported to IOLTA or if 
IOLTA tracks this information. 


Payee Notification 

The ABA Model rule would allow insurers 
to notify the payee-client and attorney when 
sending an insurance settlement check in 
amounts in excess of $5,000 to the attorney, 
since such checks are usually payable to the 
attorney and client, and are used to pay 
expenses including attorney's fees with bal- 
ance to the client. “If the dishonest conduct 
involves the claimants lawyer, instances of 
lawyer misconduct can include the unautho- 
rized settlement of the client's claim with the 
defendant’s insurer, forgery of the claimant's 
signature on a stipulation of settlement or 
other legal document that may be required to 
complete the settlement, forgery of the 
claimant’ endorsement on the settlement 
draft itself, or misappropriation of the 
claimant’ share of the proceeds.” So this type 
of protection can be effective in this limited 
segment of cases. However, this does not work 
in real estate transactions, or estate, trust, 
1031, or other fiduciary-type account situa- 
tions, for example. 


Mandatory CLE, Free Training, Detailed 
Instructional Materials, and Assistance 
(LOMAP) 

States have adopted varying combinations 
of mandatory education requirements regard- 
ing trust accounting—law school, bar exam 
preparation, boot camp programs for new 
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lawyers (just adopted in North Carolina), spe- 
cialized ethics or practical skills type presenta- 
tions, specific CLE, or even as a disciplinary 
requirement in the event of a trust account 
noncompliance issue. Many states provide 
these programs free of charge, in combination 
with other disciplinary programs or even 
online, and most states even have substantial 
materials available—for free or online—with 
detailed instructions, forms, and visual aids to 
assist lawyers and their bankers in assuring 
compliance. These are often provided as coop- 
erative efforts between the State Bar, client 
protection fund, IOLTA fund, malpractice 
carriers, title insurers, other state agencies 
(such as insurance departments), and other 
interested groups. 

Wisconsin provides regular annual 3.5- 
hour Trust Account Management Seminars 
and may mandate attorney attendance in the 
event of trust accounting errors. Minnesota 
has combined this disciplinary program with 
an education program. The Idaho State Bar 
requires mandatory practical skills training as 
well as CLE as part of their trust account 
requirements. 

The Massachusetts State Bar offers free 
trust account training to lawyers. 

In addition, in several states, those 
accounts which hold real estate related client 
funds are subject to statutory regulation appli- 
cable to insurers mandating continuing edu- 
cation, detailed regulation, and routine audits 
by the title insurance underwriters for which 
these attorneys act as agents, such as 
Massachusetts, New Jersey, and South 
Carolina. 

Since 1987, the New Jersey Supreme 
Court has mandated that every newly admit- 
ted attorney take a three-hour course on trust 
and business accounting procedures, given 
three to four times a year by the Institute for 
Continuing Legal Education. The Institute 
also publishes a book, Trust and Business 
Accounting for Attorneys, which has been 
adopted by several other states, including 
‘Tennessee, and has provided a basis for the 
handbooks of other statutes, such as 
California’s creation of its own Handbook on 
Client Trust Accounting for California 
Attorneys. 

The manual Chent Trust Account Principles 
ec» Management for Kentucky Lawyers, Second 
Edition, 2010, was produced in cooperation 
with Lawyers Mutual and includes over 50 
pages of detailed instructions, examples, 
copies, and checklists. 
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The Vermont Professional Responsibility 
Program has adopted a relatively new two- 
hour professionalism CLE requirement (as 
distinguished from ethics) and issues a manu- 
al to help attorneys comply with trust regula- 
tions and understand the audit process— 
Managing Client Trust Accounts: Rules, 
Regulations, and Tips, Vermont Bar 
Foundation, last revised January 6, 2010. 

The Kansas Bar Foundation, a division of 
the Kansas State Bar, published a handbook 
titled Money of Others: Accounting for Lawyer 
Trust Accounts in September 2007. Although 
not intended to be an authoritative guide, the 
handbook gives a number of guidelines 
including sample trust account records and 
sample ledgers that will be helpful in keeping 
attorneys from making procedural errors. 

South Dakota, Iowa, and Washington 
have similarly detailed information books, 
available online, as guides for both new and 
experienced attorneys. 

Paul H. Wiek II of the of the Iowa Office 
of Professional Regulation published a com- 
prehensive guide concerning trust accounts 
including examples of accounting methods, 
technology-based accounting, and check 
recording in September 2008 as a guide for 


both new and experienced attorneys 
(www.iowacourts.gov/wfdata/frame8703- 
1608/TrustOutline. pdf). 


The Washington State Bar goes even fur- 
ther, offering not just a detailed manual 
Managing Client Trust Accounts, Rules 
Regulations, and Common Sense, REV June 
2010, but also online New Lawyer Education 
videos and even personalized confidential 
assistance to lawyers through their Law Office 
Management Assistance Program (LOMAP). 


Mandatory Reporting by Other Attorney 
of Known Violations 

Consistent with NC Rule 1.15-2(0) of the 
Revised Rules of Professional Conduct, most 
states mandate reporting, to wit, “A lawyer 
who discovers or reasonably believes that 
entrusted property has been misappropriated 
or misapplied shall promptly inform the 
North Carolina State Bar.” 


Expedited Grievance Procedures 

North Carolina, like many proactive 
states, appears to have implemented a more 
expedited initiation of grievance and discipli- 
nary procedure in trust account defalcation 
cases. Hopefully this will minimize the loss 
before it escalates. 


Other Alternatives Considered or in 
Effect Regarding Trust and Fiduciary 
Funds, Generally 
Other options 
accountability that may apply in analogous 


regarding — financial 


industries, particular settings, or are used in 
other areas include: 

¢ Third-party disbursing agents, whether 
another independent attorney (Connecticut) 
or another entity (such as title insurers on real 
estate transactions) or even the lenders them- 
selves (New York). 

¢ Surety and fidelity bonds. 

¢ Mandatory disclosure of who holds 
funds and applicable surety or fidelity cover- 
age (if any). 

* Strict coverage limits on attorney-payees 
before payors would deliver payment 
(whether insurance companies or banks). 

* Verification mechanisms, requiring proof 
of payment and post-transaction accounting 
(such as receipts for applicable invoices, satis- 
factions of mortgages, etc.). 


Conclusion 

There is no magic bullet to prevent attor- 
ney and staff theft of client funds. A myriad of 
alternatives—some by state bars, and some 
from other industries—are being tested and 
finessed. Each attorney or practice will have to 
decide whether to go above and beyond the 
protections that the minimum standards of 
the State Bar and training offer. There are 
many risk management options to add pro- 
tection against trust account mismanagement. 
Performing a basic risk management internal 
audit can determine where the strengths and 
weaknesses are in your financial management 
process. The strongest deterrents involve pur- 
suit of professionalism of the bar as whole, 
support by individual attorneys and the State 
Bar, making education and information freely 
available, and, in the end, making it clear to 
those few who might waiver that noncompli- 
ance will not be tolerated. = 
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Andrea Davis (Elon School of Law JD 
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resources and risk management experience as a 
staffing manager and conference designer. 
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Malpractice Traps and Tips 
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small-firm attorneys are particularly vulnerable to client grievances and 


charges of legal malpractice. According to the American Bar Association, 


most malpractice lawsuits are filed against lawyers in firms with one to five 


attorneys. Without the information technology departments, big adminis- 


trative budgets, and large support staffs that large firms may have at their 


othing keeps a lawyer 


up at night like think- 


ing about a case in 


Solo and 


trouble. 
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disposal, solo and small firms must be proactive in avoiding common malpractice traps. We will review some of the more common legal mal- 


practice traps that we at Lawyers Mutual encounter in our handling of claims. 


Litigation - Missed Deadlines 

Litigation errors consistently show up 
among the top causes of malpractice claims 
reported to Lawyers Mutual each year. In 
2009, errors arising out of litigation account- 
ed for 23% of all claims reported. In the vast 
majority of cases, the statute of limitations on 
the client’s case expired and there was noth- 
ing left to do but assess the damages. Here’s a 
look at a few of the common problems and 
suggestions to make your office safer. 
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1) Failing to Maintain a Comprehensive 
Calendaring/Docket Control System 

Lawyers miss deadlines for a variety of 
reasons, but the most common is the lack of 
a good calendaring and docket control sys- 
tem. The brand of case management and cal- 
endaring system is not as important as assur- 
ing that the necessary events are entered and 
executed. The basis of a well-designed dock- 
et system is the use of a central system, i.e., 
one controlled by someone who is not the 


person responsible for meeting the deadlines. 
There is double security when responsibility 
for compliance rests with both the lawyer or 
staff person responsible for meeting time 
limitations and with the person responsible 
for the central system. Having the person 
responsible for the central system verify com- 
pliance is critical in achieving a well-designed 
system. Both the person responsible for the 
central system and the person responsible for 
meeting the deadline should verify compli- 
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ance with important deadlines. Every year 
numerous claims result from missed dead- 
lines caused by the one person in charge of 
docket control being sick or otherwise away 
from the office when the deadline passes. 
Make sure this important responsibility is 
delegated to a back-up person for emergency 
situations. 

2) Waiting Until the Last Minute to File 
the Complaint 

One of the biggest mistakes we see is the 
lawyer filing complaints at the eleventh 
hour—on the eve of the statute of limita- 
tions deadline. Although the lawyer believes 
he is within the “safety zone” because the 
limitation period has not yet expired, filing 
at the last minute is often a risky practice. In 
many cases, the plaintiff’s lawyer may be 
unable to perfect service of the summons 
and must file an alias and pluries summons 
to keep the action alive. Sometimes the 
lawyer and/or his support staff forget to cal- 
endar the date the original summons expires. 
As a result, the action is barred because the 
statute of limitations expires before the sum- 
mons is renewed. 

Other times, the lawyer inadvertently 
names the wrong defendant, and the oppos- 
ing party files a motion to dismiss on that 
basis. If the complaint is filed at the last 
minute, the lawyer has little or no time left to 
investigate and determine the name of the 
proper party before the deadline passes. For 
these reasons, we strongly encourage plaintiffs 
attorneys to file the complaint well in advance 
of the statute of limitations deadline. Filing 
early will give you more time to fix mistakes 
such as improper service or naming the wrong 
party. Hopefully, this extra time will give you 
an opportunity to correct mistakes before a 
malpractice claim develops.! 

3) Failing to Know the Correct Statute 
of Limitation 

Sometimes, even with proper docket con- 
trol systems, the lawyer fails to determine the 
correct statute of limitation applicable to the 
case. For example, the limitation period in 
North Carolina for bringing an action for 
personal injuries resulting from an automo- 
bile accident is three years, but the limitation 
period is shorter in other jurisdictions. You 
should always verify the statute applicable to 
such actions, especially those that arise out- 


side of North Carolina.? 


Real Property Errors 
Real property errors breed the largest 
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number of malpractice claims reported to 
Lawyers Mutual. In 2009, real property 
claims comprised about 49% of all claims 
reported. 

1) Failure to Properly Cancel an Equity 
Line of Credit 

The most common preventable real 
estate error we see involves the failure to 
properly cancel an equity line of credit after 
a house has been sold. For example, in many 
cases the buyer purchases a home that is sub- 
ject to an equity line of credit that was 
acquired by the seller. The closing attorney 
presents a pay-off check to the lender with 
oral instructions to cancel the equity line of 
credit and the deed of trust. In some cases 
the lender fails to cancel the deed of trust per 
the attorney’s instructions, and the seller 
continues to use the line of credit attached to 
the home he sold. The innocent buyer and 
his lender, who thought they had a first lien 
mortgage, are eventually threatened with 
foreclosure proceedings when the seller fails 
to make the payments on the equity loan. 
See, e.g., Raintree Realty and Constr., Inc. v, 
Kasey, 116 N.C. App. 340, 447 S.E.2d 823 
(1994), aff'd, 341 N.C. 195, 459 S.E.2d 
273 (1995). The equity line lender is not 
required to cancel the deed of trust securing 
the line of credit unless (1) the balance of all 
outstanding amounts secured by the mort- 
gage or deed of trust is zero, and (2) the bor- 
rower (seller) has made a request that the 
lender cancel the deed of trust by means of 
“written entry upon the security instrument 
showing payment and satisfaction.” Jd. at 
342, 447 S.E.2d at 825. In the absence of 
written notice from the seller to the seller's 
lender, there is no tangible evidence that 
such a request was ever made. The buyer, 
buyer's lender, or the title insurer will look to 
the closing attorney to cover the loss. 

It is the responsibility of the closing attorney to 
obtain a letter from the seller requesting that all 
deeds of trust be cancelled at the time of closing. 

Recently, we have seen situations in 
which attorneys hand-deliver pay-off checks 
to the local branch of the lender (usually to a 
bank teller rather than the loan department) 
without providing a cancellation letter. A 
cancellation letter should be presented to the 
lender along with the check. In addition, 
because a cancellation letter can disappear 
from the lender's file, we suggest taking two 
copies of the letter to the lender and asking the 
party receiving the check to sign one copy for the 
attorney’ file. 


2) Disbursement of Uncollected Funds 

Attorneys who conduct real estate clos- 
ings must be extremely cautious when dis- 
bursing the proceeds of a real estate transac- 
tion from funds deposited in the attorney’s 
trust account. The Good Funds Settlement 
Act, Chapter 45A of the North Carolina 
General Statutes, states the general rule that 
the closing attorney is prohibited from dis- 
bursing funds deposited in the attorney’s 
trust account until those funds have been 
collected. See N.C. Gen. Stat. § 45A-4 
(1999). Notwithstanding the general rule, 
the Act sets out certain exceptions under 
which the attorney may disburse uncollected 
funds in reliance upon the deposit of provi- 
sionally credited funds. For example, the Act 
permits the disbursement of uncollected 
funds if the check is drawn on the escrow 
account of a licensed real estate broker or is 
issued by a lender who is approved by the US 
Department of Housing and Urban 
Development (“HUD”). 

In ethics opinion RPC 191, the North 
Carolina State Bar concludes that failure to 
comply with the Good Funds Settlement 
Act constitutes professional misconduct, 
whether or not the funds are eventually col- 
lected. The real danger arises in those cases 
where the closing attorney disburses in 
reliance on provisional credit in compliance 
with The Good Funds Settlement Act, and 
later learns that the lender has stopped pay- 
ment on the check or the check has been dis- 
honored. 

For example, some years ago Lawyers 
Mutual reports that Island 
Mortgage Company, a HUD-approved 
lender, had stopped payment on a mortgage 
check after it had been deposited in the 


attorney’ trust account. Unfortunately, the 


received 


closing attorney had already disbursed the 
funds as allowed by the Good Funds 
Settlement Act. The State Bar mandates that 
under these circumstances the closing attor- 
ney must personally pay the amount of the 
failed deposit by either using personal funds 
or by obtaining sufficient credit to cover the 
shortfall in the trust account. The attorney 
may not use the trust account funds of other 
clients to cover the deposit. Failure to cover 
the lost funds constitutes professional mis- 
conduct. 

It is the position of Lawyers Mutual that a 
closing attorney should never disburse uncollect- 
ed funds, even if it is permissible under The 
Good Funds Settlement Act. The attorney 
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should demand wired funds or a cashiers check 
prior to making any disbursements from the 
trust account. 

3) Failure to Comply with Lien Waiver 
Requirements 

Lawyers Mutual has received several 
claims involving real estate attorneys who 
failed to comply with lien waiver and affi- 
davit requirements imposed by title insur- 
ance companies. Recently, several title com- 
panies changed their standard lien waiver 
provisions to require a “long form” lien waiv- 
er and affidavit (including certifications by 
all suppliers of materials or services to the 
property) instead of the “short form” lien 
waiver commonly used in the past. 

Where a long form lien waiver is required 
by the title insurance commitment but not 
executed at closing, the final title policy will 
include an exception stating that the title 
company assumes no liability for unfiled 
mechanic’s or materialmen’s liens. Title 
insurance companies have also revised the 
terms of their Insured Closing Protection 
Letter (ICL) to reflect this new lien waiver 
requirement. The ICL may now include an 
exclusion relieving the title company of any 
liability for losses arising out of mechanics’ or 
materialmen’s liens unless coverage is also 
provided under the title policy. Although the 
ICL generally provides coverage to owners 
and lenders for errors made by the attorney 
in connection with closing, if the attorney’s 
error is a failure to submit the proper lien 
waiver and affidavit, there will be no cover- 
age under the title policy or the ICL. If 
claims of lien are later filed against the prop- 
erty and not covered by the title insurance 
policy, the owner and lender may look to the 
closing attorney to resolve these claims. 

A closing attorney should carefully review 
the terms of the title insurance commitment 
regarding lien waiver requirements and should 
confirm that the proper form is used. 


Poor Client Relations 

The attorney-client relationship is the 
most important aspect of any engagement. 
Unfortunately, this is probably one of the 
areas most ignored by attorneys and staff. 
Maintaining good attorney-client relations 
can help prevent malpractice claims. A 
client who feels satisfied that you have used 
your best efforts will be more understand- 
ing and willing to forgive if you commit an 
error. 

Dissatisfied clients complain that their 
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lawyer never explained the legal process or 
billing system, did not return phone calls, 
did not attend to their case in a timely man- 
ner, failed to keep them informed, and 
failed to involve them in important deci- 
sions affecting their case. Unhappy clients 
are most likely to blame their lawyer when 
the case turns out badly. Listen to your 
clients. Strive to make them feel comfort- 
able and important. Never be condescend- 
ing. A lawyer with a good “bedside man- 
ner’ is much less likely to be sued than a 
curt, discourteous, or distant one. It is 
expensive, time consuming, and stressful to 
defend a malpractice suit—even if it has no 
merit. 

Foster good client relations by putting the 
terms of your employment agreement in 
writing. Define carefully the scope of 
engagement. If you are handling only a part 
of the whole case, state specifically what obli- 
gations you are undertaking, and even more 
importantly what obligations you are not 
undertaking. Many claims are filed every 
year in which the client contends the lawyer 
failed to do this or that and the lawyer's 
defense is that he was not engaged to do this 
or that. 

The above discussion begs the question 
whether a lawyer should undertake only one 
piece of the legal pie. We call this the 
“unbundling of legal services.” This has 
become increasingly popular in recent years 
and many commentators applaud the prac- 
tice. One cannot deny, however, that the risk 
of being the target of a legal malpractice 
claim increases if you choose to assume 
responsibility for only a part of the case and 
lose control over other matters that, if done 
incorrectly or untimely, can be fatal to the 
case. That is, unless the lawyer is careful to 
outline in writing what he is assuming 
responsibility for and what he is not. 

In addition to outlining the scope of the 
representation, describe to your client the 
objectives and risks involved in pursuing the 
matter. If the result is not what you and your 
client had hoped for, it will be helpful to be 
able to show that you explained the risks of 
an adverse result early on. 

Have your client sign the engagement let- 
ter. Give the client time to review the terms 
of the engagement and explain anything the 
client does not understand. You do not want 
to hear later that the client did not under- 
stand what he was signing, or was rushed 
into signing it. 


Dont ever lie to a client for any reason. 
You will have no credibility if a claim is ever 
brought against you. 

Be careful not to create unrealistic expec- 
tations for the client. Legal malpractice 
claims inevitably result from actions that 
were not initially successful in the eyes of the 
client. Optimistic lawyers often invite the 
potential for legal malpractice claims. This 
frequently occurs during the initial client 
intake consultation. During client intake, 
the lawyer’s desire to get the business leads 
him to opine optimistically as to the value of 
the case in terms that the client wants to 
hear. This can come back to haunt even the 
most experienced lawyer. Lawyers are 
advised to respond to the frequently asked 
question, “What's the case worth?” with 
nothing but the most conservative estimate, 
all the while couching that estimate in the 
reality that all cases proceed differently and 
anything can happen. 

Keep the client informed of the status of 
his case by showering him with paperwork. 
Send the client a copy of all meaningful cor- 
respondence, including memoranda, plead- 
ings, and briefs. If the case is dormant, send 
the client a letter explaining why there is no 
activity. Return all phone calls promptly, at 
least within 24 hours. Be on time for meet- 
ings and keep a neat office environment. 
Protect client confidentiality and train your 
staff to do the same. 

Dont procrastinate. Delay is usually 
found in every legal malpractice claim. 
Moreover, while it sounds simplistic and per- 
haps unattainable, do not leave any file in 
your office unattended. It is the neglected 
file, more than any other, that probably 
needs your attention and that may result in a 
subsequent legal malpractice claim. 

Above all else, choose your clients wisely. 
Lawyers should look at their client-screening 
policies and decide if they need to say “no” 
more often to potential clients. According to 
the ABA, ineffective client screening is one 
of the major causes of legal malpractice 
claims. By declining to represent a “high-risk 
client’—one who is most likely to sue you 
and will never be satisfied with your hard 
work and effort—you could be avoiding a 
potential lawsuit in the future. “Red flags” to 
look for are clients who have been rejected 
by other lawyers or who have fired other 
lawyers in the case; clients who have unreal- 
istic expectations; uncontrollable anger; or 
clients who have made claims against prior 
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attorneys or other professionals. The general 
background of the client, financial condi- 
tion, history of personal legal problems, and 
business background of the client may also 
be relevant areas of inquiry when evaluating 
a potential client. Learn to trust your gut 
about potential clients. 

Sometimes good client relations involve 
knowing when to terminate the attorney- 
client relationship. Lawyers sometimes think 
they are not free to fire a client. A wise lawyer 
once said, “Unless he had missed something, 
the practice of law is not involuntary servi- 
tude.” Indeed, it is not. If the representation 
is becoming unsatisfactory for either party, 
consider terminating the representation. You 
may have to seek permission from the court 
if you are the attorney of record in the case, 
and you cannot prejudice your client by 
abandoning him, but in many cases, ending 
the attorney-client relationship is the thing 
to do to avoid a claim down the road. Just 
remember to do it courteously and docu- 
ment the withdrawal properly. Another wise 
lawyer once said, “The happiest day of my 
life was when I learned how to fire a client.” 
If your client requests their file or documents 
in their file, give it to him, but do not forget 
to keep a copy for yourself. At Lawyers 
Mutual, we occasionally have to request a 
copy of our insured’s file from the plaintiff 
because our insured has simply turned over 
his file to the client without keeping a copy. 
Finally, when you provide your client with 
his file, get a receipt noting the date and time 
it was transferred to the client along with a 
disengagement letter stating that no further 
action will be taken by the lawyer on behalf 
of the client in the case.4 

After instituting appropriate risk manage- 
ment practices and procedures, even the 
most competent, diligent attorneys may still 
make a mistake. Fortunately, most attorney 
mistakes are minor, resulting in little conse- 
quence to the client. There also may be ways 
to remedy the mistake before the client is 
adversely affected. However, when a materi- 
al mistake does occur, many attorneys make 
matters worse by mishandling the matter 
with their client or their professional liability 
insurer. What should an attorney do after 
discovering that a mistake may adversely 
affect a client? 


Call Your Insurer Promptly and Report 
a Potential Claim 
You purchased legal malpractice insur- 
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ance to protect yourself from personal mon- 
etary liability for your mistakes. Make sure 
that you do not jeopardize your coverage by 
failing to give prompt notice of a claim to 
your legal malpractice insurer. By trying to 
hide a mistake or just hoping that it will 
magically go away, you may jeopardize your 
coverage for an otherwise covered claim 
under your policy. 

Promptly reporting mistakes to your 
professional liability insurer will avoid any 
uncertainty about timeliness of the claim 
under your policy. Prompt reporting to 
your insurer may also result in a claims 
repair opportunity that remedies the situa- 
tion before a malpractice claim is made by 
the client. Remember that the insurer’s 
claims attorneys and the outside counsel 
that it employs have extensive experience in 
claims repairs that fix attorney errors and 
mitigate damages to the client from those 
mistakes. 


Cooperate in Your Defense and Be a 
Good Client 

After you have reported a claim, it is like- 
ly that you will be asked to provide a written 
narrative that summarizes the nature of your 
representation of the client and the circum- 
stances of the mistake. More than likely, you 
will also be asked to provide a complete copy 
of your file. It is important for you to provide 
the information and materials requested in a 
prompt manner so that your insurer may 
determine as soon as possible whether there 
is a chance for a successful claims repair or 
mitigation of damages that might be lost 
after a delay. 

Providing the necessary information 
quickly also allows your insurer to evaluate 
claims and determine whether there is a 
good prospect for settling the matter earli- 
er and before incurring defense costs. If the 
claims attorneys cannot adequately investi- 
gate and evaluate the claim due to an attor- 
neyss delay in providing the requested file, 
the likelihood that the case will settle 
before a malpractice suit is filed is greatly 
diminished. 

Should your insurer retain defense coun- 
sel to defend you against a legal malpractice 
action, please remember that you are a client 
of that attorney, and treat him or her as you 
would want to be treated by your clients. 
You best assist in your defense by fully dis- 
closing all available information to your 
defense counsel and promptly responding to 
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his requests. As a lawyer, you know what 
makes a good client and what makes a diffi- 
cult client, so act accordingly. 

Also, the lawyer-defendant usually knows 
the former client better than claims staff or 
defense counsel and may also have expertise 
in the area of law for which he or she is being 
sued. Your insight into the substance of the 
claim against you may be very helpful in 
reaching a determination of the validity and 
value of a claim. 


Conclusion 

If you ask our claims attorneys about 
their favorite part of the job, they will say 
helping a fellow attorney solve a potential 
problem. Our claims attorneys achieve a 
high rate of success in our claim repair 
efforts. If you have questions for our claims 
attorneys, call us at 800-662-8843. At 
Lawyers Mutual we live our motto, “Lawyers 
helping lawyers.” = 


Warren Savage received his ]D magna cum 
laude from Campbell University School of Law 
in 1996 where he served as managing editor of 
the Campbell Law Review. 

Mark Scruggs is a 1986 cum laude gradu- 
ate of Campbell University School of Law and 
has over 14 years experience as a trial attorney 
concentrating in insurance defense litigation. 
He is a past chair of the Law Practice 
Management section of the North Carolina Bar 
Association. 


Endnotes 


1. For additional information on setting up a calendaring 
and docketing system, visit the Lawyers Mutual web- 
site at www.lawyersmutualne.com and click on “Risk 
Management Handouts.” 

2. You will find a North Carolina Statute of Limitation 
Index on the Lawyers Mutual website. 

3. Visit our website at www.lawyersmutualnc.com to read 
the May newsletter article “Failure to Comply with 
Lien Waiver Requirements.” 

4, For more information on unbundling legal services and 
client relations, visit our website, www.lawyersmutual- 
ne.com, and click on “Risk Management Handouts.” 
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North Carolina's Legal 
Characters—Frank Patton 
“Pat” Cooke 


Sa |W Cue fad SS TB. 


(ELAM WD se 


IE 


n the movie The Right Stuff, there is a scene where a reporter 


asks Mercury astronaut Gordon Cooper, “Who is the best test 


pilot you have ever seen?” Cooper pauses, then begins a ram- 


bling, contemplative answer. If the similar question was put to 


me, “Who is the best lawyer you have ever seen?” I would not have to reflect for even a nanosec- 


ond in order to give my answer: Pat Cooke. In my nearly 37 years of being in court almost daily 


as a trial lawyer and Superior Court Judge, Frank Patton “Pat” Cooke was the best lawyer I have 


ever seen. Hands down, the best I have ever seen. 


Born on January 17, 1921, in Floyd 
County, Georgia, the son of Caric Moore 
and Florence Hearn Cooke, his family 
moved to the Gaston County textile town of 
Cramerton when he was a boy. Pat was a 
smart student who quickly caught the eyes of 
his teachers. He excelled in school. At an 
early age, Pat developed a keen interest in 
baseball, and as a teen became one of the 
outstanding catchers of the ball teams of his 
county. His love of the sport was lifelong, 
and one of his great passions as an adult was 
attending the World Series every chance he 
got with Solicitor Grady Stott. 

Pat Cooke loved to have fun. While a 
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teenager, he and my uncle once staged a 
midnight wreck in front of the home of the 
biggest gossip in Cramerton to see how 
exaggerated the tale would get. They 
screeched the brakes of my grandfather’s car, 
threw a sheet of glass on the street, and with 
a blood curdling scream tossed a rolled up 
carpet onto the curb. The next day, it was all 
over town how the old man had seen the 
hit-and-run, and how the lawless fiends had 
thrown the body into the Southfork River 
behind his house. 

Pat graduated from Emory University 
and the law school at the University of 
North Carolina at Chapel Hill. After suc- 


cessfully passing the North Carolina bar 
exam in 1948, Pat, his wife Dorothy, and 
their young daughter Ann moved back to 
Gaston County, where Pat began the prac- 
tice of law in Gastonia with classmate Max 
Childers. One of their earliest cases involved 
trying to execute on a claim and delivery. 
They learned early on that the practice of law 
could be a challenge when the surly owner of 
the property advised these two young whip- 
persnapper lawyers that he was not about to 
surrender what was rightfully his. He pro- 
ceeded to pick up Pat, who was about 5 feet, 
3 inches tall, by the seat of the pants and 
throw him off the front porch. Pat’s law 
school hero, Professor Albert Coates, had 
not prepared him for what to do when lying 
face down in the petunias. 

After Max decided to open an office in 
nearby Mount Holly, Pat maintained a solo 
law practice in Gastonia. Soon afterwards he 
formed a highly distinguished and successful 
law firm with attorneys James “Moon” 
Mullen and Mac Holland. After a number of 
years, however, Pat went back to practicing 
in his own firm. Pat quickly developed a rep- 
utation as an indefatigable worker of bound- 
less energy, with a phenomenal memory, 
who was meticulously prepared for his cases. 
He was extremely flamboyant, with his with- 
ering cross examinations, powerful jury 
arguments, and engaging asides. During one 
case I tried against Pat, he shouted at my 
client on the witness stand, “How long had 
you been brandishing that gun around?” 
When I strenuously objected to the word 
“brandish,” without missing a beat, Pat said, 
“It's a good English word and I'll use it!” 

With his well-cut suits, keen insight into 
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the human personality, and ability to charm 
even the most jaded judge and jury, Pat was 
the “thirteenth juror” in the cases he tried. 
Long before lawyers were learning at semi- 
nars that they needed a “theme” for their 
cases, Pat was not only creating themes, he 
was painting them for the jury. Some lawyers 
are inductive in their reasoning to the jury, 
and others are deductive. Pat was “abduc- 
tive,” to use Leonard Sweet’s term, in that he 
“abducted” and sucked the jury right into 
the case. I will never forget his questioning of 
one witness about the night of a crime. He 
set the scene by eliciting testimony about 
chirping crickets and the twinkling stars that 
dazzled like small diamond chips peppered 
against a black velvet backdrop on a cold, 
clear night. You didn’t just see the night, you 
were there, shivering in it. 

Pat Cooke knew how to reach a jury. He 
would have to, in order to gain a self-defense 
acquittal of a woman who shot her daugh- 
ter’s abusive husband in the back as the vic- 
tim was being led away by police for assault- 
ing her daughter. Or successfully trying the 
murder case of the doctor whom the jury 
found acted in self-defense when, after 
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receiving a threatening call from the hus- 
band of a patient, got in his car, drove across 
town, and proceeded to stab the man. 

Along the way, Pat and Dot Cooke had 
three more children: Sarah, Patti, and Frank 
Jr. He loved his family, and he loved people, 
too. Pat’s love of people, public service, and 
his desire to help the working-class men and 
women of Gaston County helped send him 
to the North Carolina State Senate for three 
terms, from 1955-1960. All the while, he 
maintained a vigorous practice of law. 

Pat's hallmark was that he would fight for 
his clients. His zeal was without limit, his 
passion ferocious. Pat was famous for mov- 
ing for a mistrial at least once in every law- 
suit. Once, when Superior Court Judge Sam 
Ervin III ruled against Pat on an objection, 
he stood up and in his fiery fashion shouted, 
“Your Honor, we move for a mistrial!” 
throwing down his glasses in disgust. It was 
great theatre. A sly smile came upon Judge 
Ervin’s face as he invited counsel to the 
bench. “Mr. Cooke,” he said, “I am serious- 
ly considering granting your motion,” 
whereupon Pat pleaded, “Oh, Lord, Judge, 
dont do that!” His clients may have loved 
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the hellfire and brimstone, but retrying a 
three-day case was the last thing Pat wanted. 

Pat was on the cutting edge of the prac- 
tice of law. He maintained an extensive 
library with a wide array of resources rarely 
found outside the office of a large firm. He 
drilled into his law clerks and associates, 
“You ought not go to bed at night until you 
have read the advance sheets.” He was the 
first lawyer in our community to hire a full- 
time private detective to investigate his civil 
and criminal cases. He created his own dark- 
room at the office to develop full-blown 
color photographs for trial exhibits. He had 
a passion for hiring law students and young 
lawyers, and trained several generations of 
some of our state’s best trial attorneys. 

Pat Cooke's jury arguments were mes- 
merizing. When he argued to the jury, other 
lawyers filed in to watch and take notes. Of 
course, he didn’t have any notes. He would 
pace up and down in front of the jury box 
like a banty rooster in righteous indignation, 
his face crimson red like the scarlet thread of 
justice he said was woven into the fabric of 
our justice system. He had a basic framework 
for every criminal jury argument, which 
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began by tracing our freedoms as Americans 
back to the Magna Carta, where the people 
forced the king to address their grievances 
“on the fields of Runnymede.” Pat’s “Road to 
Runnymede” speech brought a chill to your 
spine and tears to your eyes, as he serenaded 
all present about how the presumption of 
innocence and burden of proof with the state 
are the very bedrock cornerstones of our sys- 
tem of criminal jurisprudence. It was unbe- 
lievable. It was beautiful. 

This silver-tongued orator was never at a 
loss for words, except once. He and I were 
defending clients who had a duel with pis- 
tols on the streets of Cherryville over who 
would win his client’s wife, with whom my 
client had been engaged in a torrid affair. 
They were only ten feet from each other 


26 


when they fired their guns, but because they 
were so drunk, their bullets missed each 
other. The district attorney was sticking it to 
both of us, and Pat was sticking it to my 
client. When it came time to argue, Judge 
Ronald Howell asked which lawyer would 
argue first. “You go first,” Pat said with a 
crafty smile, knowing that this would give 
him the opportunity to demolish everything 
I said in my argument. 

I then proceeded to get up and give Pat 
Cooke's “Road to Runnymede” jury argu- 
ment, which I had heard dozens of times 
before. When it came his turn to argue, he 
became frustrated and flustered. As he would 
begin to discuss some aspect of our criminal 
justice system, he would say, “Well, Mr. 
Caldwell has already talked about that. I 
guess welll have to move onto something 
else.” This happened about five times. About 
halfway through, he whirled around in exas- 
peration to the court, pointed to me and 
said, “Your Honor, I move that you hold Mr. 
Caldwell in contempt of court. That little so- 
and-so has stolen my jury argument!” 

Life was not all work for Pat Cooke. He 
loved his friends and he loved to travel. Once 
in the late 1950s he was in the Bahamas with 
attorney Robert Gaines (who later became a 
superior court judge), who at that time was 
an assistant district attorney for Gaston 
County. While lounging at the pool, Pat 
paid a young waiter to walk around the pool 
area calling out, “Long distance telephone 
call for Senator Cooke.” As much whisper- 
ing commenced, he made his dramatic way 
to the telephone, all eyes on him. Shortly 
thereafter, Pat and Robert were invited by a 
bellman to the private party given by the 
owner of the hotel complex and casino. They 
mistook Pat for a United States senator, and 
Gaston County Assistant District Attorney 
Robert Gaines for the North Carolina 
Attorney General. After a sumptuous ban- 
quet of the finest food and drink, they began 
to lobby Pat about what he could do in 
Washington to promote the tourist industry 
of Bahamian resorts. Pat faithfully promised 
to follow through with the appropriate com- 
mittee upon his return. 

Pat Cooke was one of those lawyers who 
are exceedingly rare nowadays (except for 
perhaps Sam J. Ervin IV, court of appeals 
judge) who can quote not only any case, but 
also the citation from memory at the drop of 
a hat. Pat knew the law and he was eloquent 
when he argued it. He had very little 


patience for judges who were not as familiar 
with the law as he. I remember seeing him 
on a number of occasions citing the law, only 
to have a skeptical judge express reservation 
that the law was as Pat represented it to be. 
He would invariably ask for a recess, come 
back with an armload of North Carolina 
Supreme Court Reports, and review each 
case to the court in painstaking detail. 
Usually about halfway through, the judge 
would say something like, “Alright, Mr. 
Cooke, that’s enough, I know the law when 
I see it.” Without missing a beat, Pat's 
response would be a line he borrowed from 
one of his mentors, Ernest Warren, and 
retort, “Well it sure was a stranger to you ten 
minutes ago!” 

Pat also knew what to do whenever he 
crossed a line in his zeal. He was the master 
of the abject apology. As he figuratively 
donned sackcloth and doused himself with 
ashes, he could beg the court’s forgiveness of 
his transgression with language that would 
make Shakespeare jealous. Attorney Pat 
Cooke was also the quintessential master of 
pleading someone guilty. In our day of nego- 
tiated pleas and sentences, this is a rapidly 
disappearing art. No matter how long it 
took, Pat would paint the most wonderful 
portrait of the defendant, about her love of 
family and love of the Lord, and speak at 
great length about the mental anguish the 
impending charge had brought to his client. 
No one could convey their client’s remorse 
and regret better than Pat Cooke. Whenever 
he finished pleading a client guilty, that 
client and everyone present knew that Pat 
had earned his fee. 

Pat Cooke was admired, revered, and 
respected by all at the Gaston County Bar, 
who honored him by electing him as the State 
Bar Councilor for many terms. Pat Cooke 
encountered a number of health problems in 
his later years, causing him to slow down his 
practice. He was retired for several years before 
his death on December 9, 1997. He has been 
gone now 13 years, but it doesn't matter how 
many years, I am never removed from Pat 
Cooke's glory days. No matter how long I am 
watching lawyers, the greatest lawyer I will 
ever have seen was Pat Cooke. 

We miss you, Pat. And we love you. = 


Judge Caldwell has been a superior court 
judge for 17 years. Prior to that, he spent 20 
years in private practice and working as a pub- 


lic defender in Gaston County. 
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State of Innocence: An 
Introduction to North Carolina's 
Innocence Organizations 


BY THERESA A. NEWMAN 


wrongful 


About ten years ago, law schools in the state were among the 


first in the country to establish projects dedicated to investi- 


gating claims of actual innocence. Today, the state has an 


orth Carolina is a national 


leader in the commitment 


to identify and remedy 


convictions. 


impressive array of organizations dedicated to that effort, ranging from volunteer pro- 


grams at law schools to The North Carolina Center on Actual Innocence, a nonprofit 


organization, and The North Carolina Innocence Inquiry Commission, a state agency. 


All of these organizations work to further 
the common goals of identifying cases in 
which innocent people have been wrongfully 
convicted and rectifying such miscarriages of 
justice. Some also pursue the more general goal 
of identifying the causes of wrongful convic- 
tions and preventing future miscarriages of jus- 
tice. This article is a brief introduction to the 
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principal organizations involved in these 


efforts and the work they do. 


The Early Development 

The national Innocence Project, which is 
headquartered in New York, is the organiza- 
tion that started it all. Lawyers Barry Scheck 
and Peter Neufeld founded the project in 


1992 to use DNA testing to identify inno- 


cent prisoners and secure their freedom. After 


its initial success, the project was inundated 
with thousands of letters from prisoners 
claiming innocence but whose cases did not 
involve the biological evidence necessary for 
DNA exonerations. To get others to help 
with those cases, the project called on the 
nations law schools for help. Duke and 
UNC-CH responded, sending several faculty 
and students to New York for the introducto- 
ry meeting and training in how to investigate 
claims of innocence, in both DNA and non- 
DNA cases. 

Once back in North Carolina, the Duke 
and UNC-CH students and faculty estab- 
lished student-led Innocence Projects at their 
respective schools. The projects quickly devel- 
oped eligibility criteria and investigative proto- 
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cols, and began accepting requests for assis- 
tance from North Carolina inmates. Pete 
Weitzel, the former managing editor of the 
Miami Herald who moved to North Carolina 
after retiring, volunteered to help the projects 
and soon realized that inmates had written to 
both Projects and, in some cases, students at 
the two schools were investigating the same 
claims. Weitzel proposed the creation of an 
independent non-profit organization to screen 
the cases, then distribute those considered 
viable to the projects for investigation. That 
was the genesis of the North Carolina Center 
on Actual Innocence. 


North Carolina Center on Actual 
Innocence 

The NC Center has grown impressively 
over the last ten years. Led by Executive 
Director Christine Mumma, the center now 
screens hundreds of cases from inmates every 
year; independently investigates and litigates 
innocence cases; oversees the innocence work 
of law student projects at Campbell, 
Charlotte, Elon, NCCU, and UNC-CH; and 
advocates for measures to prevent wrongful 
convictions and more generally to improve the 
performance of the criminal justice system. 


North Carolina Chief Justice’s 
Commission on Actual Innocence 

As reports of wrongful convictions grew 
in number and frequency, then-Chief Justice 
I. Beverly Lake Jr. grew concerned about the 
impact these cases were having on the public's 
confidence in the justice system. In 2002, 
Chief Justice Lake responded by calling 
together 30 key members of the state's crimi- 
nal justice community—the attorney gener- 
al, judges, law enforcement officers, prosecu- 
tors, criminal defense lawyers, a victim’s advo- 
cate, and others—to form the Commission 
on Actual Innocence, the first of its kind in 
the nation and a model that other states have 
since replicated. The commission met regu- 
larly for a number of years to study the caus- 
es and prevention of wrongful convictions. In 
its first formal act, the commission proposed 
new scientifically tested procedures for eye- 
witness identification, which have been 
adopted for statewide use. The most signifi- 
cant contribution made by the Commission 
was the proposal that led to the creation of 
the North Carolina Innocence Inquiry 
Commission, an independent governmental 
agency, with subpoena power, dedicated sole- 
ly to the review of innocence claims. 
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North Carolina Innocence Inquiry 
Commission 

In 2006, the NC Legislature created the 
Innocence Inquiry Commission, which pro- 
vides a new forum and process for investigating 
and hearing claims of innocence—beginning 
with a full investigation of the claim by com- 
mission staff, moving to a review of the devel- 
oped claim by the eight-member commission 
(including a superior court judge, a prosecuting 
attorney, a victim's advocate, a criminal defense 
lawyer, a public member, a sheriff), and, upon 
the vote of five members of the commission, to 
a de novo review of the claim by a specially 
appointed three-judge panel. If the judges vote 
unanimously that the inmate is innocent, then 
all charges are dismissed and the person is freed. 
If the vote is not unanimous, relief is denied; 
however, inmates whose claims are heard by the 
commission are not barred from pursuing 
other avenues of relief, such as post-conviction 
motions for appropriate relief. The executive 
director of the Innocence Inquiry Commission 
is Kendra Montgomery Blinn, who, while in 
law school, was student director of the Duke 
Innocence Project. 


Duke Law Center for Criminal Justice 
and Professional Responsibility 

Duke Law School has maintained an 
Innocence Project and offered a course in 
wrongful convictions since the trip to the 
Innocence Project in New York. Two years 
ago, Duke University provided the start-up 
funding for the law school to establish the 
Center for Criminal Justice and Professional 
Responsibility, which is led by faculty mem- 
bers James Coleman and Theresa Newman. 
Among its principal programs, the Center has 
a Wrongful Convictions Clinic, in which stu- 
dents work under the supervision of Coleman 
and Newman to identify, investigate, and liti- 
gate claims of actual innocence; a research 
component that works with faculty at Duke 
and other research universities in disciplines 
other than law to study ways to prevent 
wrongful convictions; and the original stu- 
dent-led Innocence Project, which now con- 
ducts preliminary investigations of innocence 
claims, assists with full investigations, helps 
exonerated prisoners to make the transition 
from prison to the community, and engages in 
community outreach efforts. 


Wake Forest Law School’s Innocence 
and Justice Clinic 


The newest innocence organization in the 


state is Wake Forest Law School’s Innocence 
and Justice Clinic, led by faculty members 
Carol Turowski and Mark Rabil. Students in 
the clinic work on claims of innocence and 
other miscarriages of justice while learning 
about the criminal justice system generally, 
including the causes and remedies of wrongful 
convictions. The clinic also sponsors educa- 
tional programs and other events to promote 
public awareness. In September 2010, for 
example, the clinic hosted a presentation by 
author John Grisham. 


Darryl Hunt Project for Freedom 
and Justice 

The Project for Freedom and Justice is a 
nonprofit organization based in Winston- 
Salem. The project was founded by Darryl 
Hunt after his exoneration by DNA. Among 
other things, the project helps inmates wrong- 
fully incarcerated, advocates for reforms to the 
criminal justice system, and assists ex-offenders 
in gaining the skills they need to successfully 
reenter society. Hunt, who spent more than 18 
years in prison before his exoneration, is a pop- 
ular speaker at law schools and other forums. 

Compared to other states, North Carolina 
has an abundance of riches devoted to the 
cause of wrongful convictions. But even here, 
the resources do not begin to meet the need. 
Most cases handled by these organizations do 
not involve DNA and require many hun- 
dreds of hours of investigation and, if neces- 
sary, litigation. Although several organiza- 
tions are available to do the work, their staffs 
are fairly small, with most having to rely on 
supervised voluntary student effort. Yet, even 
with their strained and limited resources, 
these organizations are playing an important 
role in the criminal justice system, providing 
a painstakingly close and careful review of 
cases in which credible claims of innocence 
have been raised. We have reason to be proud 
of all that these organizations are doing, but 
we cannot rest on our laurels. Much more 
still needs to be done. ™ 


Theresa A. Newman is clinical professor of law 
at Duke University where she also codirects the 
Wrongful Convictions Clinic (with Professor 
James Coleman) and serves as associate director of 
the Center for Criminal Justice and Professional 
Responsibility. She is also on the board of the 
Innocence Network (comprised of more than 60 
innocence organizations in the US and around 
the world) and served on the NC Chief Justice's 


Commission on Actual Innocence. 
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PICTON WRI OOM PrE TET LON = SECOND PRIZE 


Clientele 


BY BRIAN ERNST 


It was well after midnight when Mr. Fritz 
welcomed his visitor into a small, unassuming 
office tucked neatly away in a strip mall on 
Glenwood Avenue. It was December, and this 
year’s holiday season had been especially frigid. 
Though winter gales sliced cruelly through the 
city’s corridors, Mr. Fritz’s guest looked none 
the worse for wear. Indeed, Arthur was the 
type who never seemed even slightly disturbed 
by the world’s indignities. 

The room into which Arthur entered was 
modest in nearly every regard. Sickly phos- 
phorescent light soaked unremarkable art 
adorning the walls, causing the interior to 
seem more like a low-end hotel room rather 
than the home of a legal professional. The 
space’s sole interesting feature was the single 
individual seated behind a mahogany desk in 
the far corner of the office. Mr. Fritz smiled 
warmly as he stood to great an old friend. 

“Thanks for coming, Arthur. I’m sorry 
about the lateness of everything. You know | 
wouldnt have called you here at this hour 
unless I had something urgent to discuss. 
Please, have a seat.” 

Mr. Fritz sat down at his desk while his col- 
league found a plush chair in the opposite cor- 
ner of the room. Arthur leaned back into it but 
remained silent, patiently waiting for his attor- 
ney to make the first move. 

“IT dont know how else to tell you this, 
Arthur, so I’m just going to come right out 
with it. I... I can’t be your lawyer anymore. In 
fact, I can't be anyone's lawyer anymore. I’m 
leaving the practice and the profession, eftec- 
tively immediately.” 

Mr. Fritz sighed and stared down at his 
hands. They were trembling so much that he 
dared not raise them from under the desk 
and into view. He took a deep breath and 
continued. 

“My heart just isn’t in it. I can’t be a good 
advocate anymore. I can't be your advocate 
anymore. You were my first client and, if ’m 
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being honest, you remain my favorite one. 
That’s why I wanted you to know immedi- 
ately.” 

The attorney appended his statement 
quickly, so as to leave no room for interjection. 

“I've already made all the necessary 
arrangements. We'll prepare your file and ship 
it to any lawyer of your choice. Of course, I'll 
be happy to provide recommendations if youd 
like them. There's an excellent attorney on 
Boylan, very near here, who | think would be 
a great lawyer for you. I’m... I’m truly sorry, 
Arthur. I know it’s late and this must come as 
no small surprise. But this is something I have 
to do. ” 

Arthur leaned back in his chair and stared 
uncomfortably across the room at his host. 
Mr. Fritz did his best to return eye contact, 
though Arthur’s gaze pinned him to his chair 
with the force of a rollercoaster. The lawyer 
had no idea how much time passed in utter 
silence, but the duration was more than suffi- 
cient for his client to make his point: Arthur 
was, as expected, shocked and gravely disap- 
pointed. Yet there was no hiding the slight 
upturn of the corner of his upper lip, the pos- 
sible genesis of a wry smile that might help 
deflate the unbearable tension. 

“Mr. Fritz,” the client began, “I hope you're 
not billing me for this.” 

The lawyer chuckled and rubbed his ruddy 
face with a sweaty palm. That could have gone 
much worse. 

“No, of course not. Don’t worry, friend — 
we'll work out the fee arrangement with what- 
ever attorney you decide to hire. I assure that 
youll know exactly how much-* 

“Mr. Fritz,” Arthur interrupted, “why 
couldnt you tell me this over the phone?” 

The comment caught Fritz off guard. 
Feeling as if the inquiry warranted an immedi- 
ate response, the lawyer stumbled around sev- 
eral phrases before settling on a vaguely coher- 
ent response. 


The Results Are In! 


This year the Publications 


Committee of the State Bar sponsored 
its Seventh Annual Fiction Writing 


Competition. Eight submissions ‘were 
received and judged by a panel of six 
committee members. The submission 
that earned second prize is published in. 
this edition of the Journal. 


“Well, I figured - you know, since we've 
known each other for so long, and you've been 
such a great client - plus it was so sudden, and 
I thought the phone would be too imperson- 
al...” Fritz waited for a lifeline that never 
came. 

Arthur scratched his head and leaned for- 
ward, never letting his eyes settle anywhere but 
upon his unfortunate conversation partner. 

“Mr. Fritz, have you been drinking?” The 
words were spoken frankly, but with legitimate 
apprehension. 

Fritz inadvertently glanced down to the 
bottom-right corner of his desk before looking 
back at his client. It was a brief glimpse, yet 
somehow he knew that it betrayed the pres- 
ence of the halfempty bottle of Dalwhinnie 
scotch stashed away in a drawer at that loca- 
tion. The accuracy of Arthur's guess, combined 
with the resulting embarrassment to the guilty 
party, prompted an overly defensive reaction 
from Fritz. 

“Tr’s really no concern of yours. P’'ve made 
my decision. This is the first step to winding 
up my affairs. Please don’t make this any more 
difficult for me.” 

Arthur stiffened at this remark. “A man 
who has dedicated his life to serving the des- 
perate and needy should know better than to 
call this a difficulty,” noted the client. “Ive 


paid you enough to believe that youre not 
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KRAMER RAYSON LLP 
SEEKS AN ATTORNEY 
with a minimum of 3, preferably 5, years 
of labor and employment law litigation — 
experience to join its Knoxville office. 
The ideal candidate must have superior 
writing abilities as well as excellent oral 
communication and legal research skills. 
Kramer Rayson offers competitive pay 
and excellent benefits. If qualified and 
interested, please submit on or before 
December 20, 2010 a resume, references 
and one or more writing samples to 
Marc A. Upchurch, Executive Director, 
P. O. Box 629, Knoxville, Tennessee 
37901-0629. Kramer Rayson is an equal 
opportunity employer. 


quite yet in financial ruin. Truth be told, sir, it 
sounds like youre just throwing in the towel.” 

“Trs not that I don’t enjoy my work any- 
more,” came the reply. “I simply don't enjoy 
the business. Do you recall President Harding's 
famous quote - that the business of America is 
business? Well, that’s exactly how I’ve come to 
regard the practice of law. Every year, the 
amount of time I dedicate to actually helping 
people goes down while the time I spend run- 
ning a business goes up. There are more 
lawyers than ever out there now. | can’t com- 
pete with them without raising rates beyond 
what my clients can afford. Yet I have neither 
the time nor the resources to recruit new 
clients. Of course, I could simply join another 
practice... except that no one’s hiring these 
days, and job security is at an all-time low. I’ll 
let you in on a little secret, friend — the legal 
profession is in shambles right now, and I dont 
know if it will ever return to being what it used 
to be.” 

As Fritz spoke, Arthur reclined in his chair 
and waited patiently for the man across the 
room to finish. When all was silent, he stood 
up and slowly paced the room, digesting all 
that his longtime acquaintance had just told 
him. 

“Well, no one said being a lawyer was easy,” 
began Arthur. “I’ve dealt with lawyers from all 
walks of life and I can distinguish between the 
good ones and the bad. And you, Mr. Fritz, are 
undoubtedly one of the best. You work hard, 
you care about your clients, and you're moti- 
vated by goals more noble than money. ‘True, 
law may not be as satisfying as it used to be. 
But I dont see how losing a good lawyer helps 
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improve the state of things.” 

The attorney looked downwards at his 
desk, pondering Arthur's words. His eyes set- 
tled on a bust of Cicero he acquired early in his 
career. He silently traced a finger over the Latin 
inscription running below the famed Roman 
statesman. Salus Populi Est Suprema Lex. He 
looked back up at the figure opposite him. 

“When I first started on this track,” Arthur 
began, “I felt like I was following in the foot- 
steps of great men. Cicero. Gandhi. Lincoln. 
Atticus Finch.” 

“Atticus Finch isnt real,” Arthur quipped. 

“The idea of him was as real as you sitting 
before me.” 

Arthur stayed silent. He had clearly 
touched a nerve. Fritz’s apparent insobriety 
wasnt helping matters. 

“These were the men | wanted to be,” con- 
tinued Fritz. “Their efforts changed the course 
of history. They showed that law was about 
more than billing hours and scrambling for ad 
space. They didn’t fritter away the years by 
helping companies with tons of money make 
a little more money. On the contrary, they 
changed lives.” 

“T don’t doubt what you say, Mr. Fritz, but 
the three actual men you named all paid the 
ultimate sacrifice for their efforts. Let me ask 
you this: would the world have been better off 
if they had quit because they had trouble mak- 
ing ends meet? With all due respect, Fritz, it 
seems like you're just sitting here, waiting for 
the echoes of greatness to descend upon the 
four walls of this office. I dont think it works 
that way - and even if it did, all of your heroes 
understood the importance of patience.” 

Both Arthur and Fritz sat back down as the 
latter weighed the former’s words. Fritz tapped 
his fingers absentmindedly on his desk before 
offering a response. 

“You know, at first I thought I had just 
made a bunch of mistakes along the way. 
Maybe I should’ve worked through a few more 
happy hours. Maybe I should’ve paid more 
attention in evidence class. Maybe I should've 
chosen a different subject for that book report 
in sixth grade. When you're second-guessing 
yourself, there’s no such thing as the distant 
past. 

“But just the other day, I met a group of my 
attorney friends for lunch at Mellow 
Mushroom. The first thing I noticed is that all 
of them looked just as tired and miserable as I 
do. Do you know how wretched you have to 
be to look that ragged at a Mellow 


Mushroom?” 


“They should’ve ordered the Hawaiian,” 
Arthur offered, attempting to lighten the 
mood. If his comment had any effect at all, it 
went unnoticed. In fact, Arthur did not dis- 
agree with the sentiment. Having known 
many lawyers over his lifetime, he was well 
aware of the profession's physical toll on the 
practitioner. He often joked — well out of 
Fritz’s earshot, naturally - that this effect served 
to prevent the more arrogant lawyers from 
becoming even more narcissistic. 

“My point,” continued Fritz, “is that we're 
all feeling the same pressures. It’s no surprise 
that the profession is suffering. What's remark- 
able is how little we're doing to address it.” 

The client leaned further back in his seat as 
the lawyer continued to dissect the irony of 
law's injustices against itself. Arthur had on 
several occasions shared drinks with Fritz and 
knew full well how alcohol elicited these kinds 
of verbose ramblings from his colleague. Still, 
Arthur noted, the attorney made valid points. 
Despite the obvious gloss of sentimentality 
provided by the scotch, it pained Arthur to see 
his good friend so profoundly unhappy. He 
began to tune out Fritz’s rants in order to deter- 
mine how to best transform the conversation 
into something beneficial. 

“Tt’s not just the lawyers that are hurting,” 
Arthur retorted. “Clients are suffering, too. 
The truth of the matter is that good lawyers 
like you are needed now more than ever. Mr. 
Fritz, I dont claim to know when things are 
going to turn around for you. But I do know 
that you've helped an awful lot of people dur- 
ing your career. You've made friends that wont 
give up on you, even if you give up on them. 
I'm one of them. 

“Of course, I wont stand in your way if 
youre truly unhappy and need a change in 
your life. The most important client is your- 
self, after all. I just hate to see you go out on a 
bad note. I suppose it goes without saying that 
the best way of ensuring that something wont 
ever improve is to quit it.” 

Mr. Fritz placed his head in his hands and 
carefully considered these words. Perhaps, he 
thought, his idea of heroes had been misguid- 
ed. Cicero? An ancient memory. The world 
had had enough of Lincoln and Gandhi. As for 
Atticus Finch, the mere mention of the name 
today was enough to prompt sarcastic derision. 
Those men, Arthur now understood, were less 
defined by the enormity of their success than 
by their resistance to colossal adversity. How 
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An Interview with New President 
Anthony S. di Santi 


Q: What can you tell us about your roots? 

I was born in Hendersonville, North 
Carolina. My mother’s family has lived in the 
North Carolina mountains for generations. In 
fact, one of my forebears was Cherokee Indian. 
Philadelphia, 
Pennsylvania. My great-grandfather and grand- 
mother emigrated to the United States from 
Italy. My mother and father met in St. 
Petersburg, Florida, during World War Il. My 
father was a career soldier, and as a result, I have 
lived in Philadelphia, California, Texas, and 


New York. However, my mother and father 


My father was from 


divorced when I was relatively young, and I was 
raised by my single mother with lots of help 
from our North Carolina family. I have four 
wonderful sisters, three of whom live in western 
North Carolina, and one who lives in 
Cincinnati, Ohio. 

Q: When and how did you decide to become 
a lawyer? 

I cannot state that I had an “ah-ha” moment 
when I suddenly realized that I wanted to be a 
lawyer. In high school, I enjoyed civics, govern- 
ment, and history courses. I attended UNC for 
one year, but my family did not have the 
money to pay for my college, so I decided to go 
into the army to take advantage of the GI Bill. 
I recall sitting on my tank in Vietnam one 
night, thinking about what I would do when I 
got out of the army. I remembered a time in my 
youth when I went with my mother to a 
lawyer's office. She did not tell me why we were 
there, but I surmised she needed assistance in 
getting child support from my father. After the 
meeting with the lawyer, I could tell my moth- 
ers stress was greatly reduced. It was that night 
in Vietnam that I decided that I would use the 
GI Bill to return to Carolina to get my under- 
graduate degree, and hopefully be able to afford 
to go to law school. As a result of being wound- 
ed in Vietnam, I qualified for another veterans 
program that not only enabled me to get my 
degree from Carolina, it also enabled me to 
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attend Wake Forest University School of Law. 
So, it was late at night when I was pulling guard 
duty on my tank in Vietnam that I made the 
decision of what I hoped I could become—a 
lawyer so that I could help people in their time 
of need. 

Q: You are a decorated veteran of the Vietnam 
War. How were you changed personally by 
your experience in the military? How do you 
think the experience has affected your legal 
career? 

Serving in the military caused me to 
become more focused in my life, and taught 
me organizational skills that serve me well 
today. It also gave me confidence to know that 
I can respond in stressful situations. I was only 
19 years of age when I went into the army, and 
20 years of age when I became a tank com- 
mander and was later wounded in Vietnam. 
When I have to appear in court for a trial or 
other forum while representing a client in a 
stressful situation, I know that nothing | will 
face in the court or forum can be as stressful as 
what I experienced in combat in Vietnam. My 
service in the military probably gave me more 
confidence in my ability to react to the 
unknown than I may have had if I had not 
served in the United States Army. 

Q: What is your practice like now and how 
did it evolve? 

My practice today is very similar to my 
practice when I started in Boone in 1975. It 
was a general practice in 1975, and remains a 
general practice today. When I started in 1975, 
there were three attorneys in our firm. Today, 
there are five attorneys in our firm. We have a 
general practice that includes the day-to-day 
issues that most of the small town general prac- 
titioners encounter each day. I do enjoy the 
general practice of law, as I find that after 36 
years of practice, I still encounter new issues 
that create a learning experience for me that 
makes it enjoyable to go to the office each day. 
Q: What's it like to practice in Boone? 


Boone is a wonderful place to practice law, 


to live, and to raise a family. I actually live in 
Blowing Rock, but it is only ten miles from 
Boone. Both communities are involved in the 
travel and tourism industry and, frankly, it is 
fun to live in a place where people want to go 
for their vacation. Boone is one of the top ten 
communities in the country associated with 
outdoor recreation. In addition, Boone is the 
home of Appalachian State University, which 
has become one of the major universities in the 
Southeast. Living in a community with a major 
university provides numerous educational, cul- 
tural, and athletic opportunities. Boone is pro- 
gressive and diverse, yet retains its small town 
appeal. 

Q: If you had not chosen to become a lawyer, 
what do you think you would have done for a 
living? 

Before I was wounded in Vietnam, I con- 
sidered a career in the military, and considered 
applying for an appointment to the US 
Military Academy at West Point. My injuries 
precluded that possibility. I also considered the 
US Foreign Service, as I enjoyed travel both in 
my early years when my father was in the mili- 
tary, and later when I was in the army having 
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served in Germany as well as Southeast Asia. 
During law school, I had a great job with the 
Internal Revenue Service, where I worked dur- 
ing the summers full-time and part-time dur- 
ing the academic year. I was offered a job at a 
starting salary more than what I was offered 
when I started in Boone, but I ultimately 
remembered how the lawyer in Hendersonville 
had helped my mother and decided to pursue 
a general practice in a small town, albeit, a great 
small town. It is interesting for me to note that 
if | had chosen or been able to pursue any of 
those three careers, I would likely be retired 
now. However, I have no second thoughts, as I 
have truly enjoyed my career as a small town 
practitioner. Furthermore, if I had not chosen 
to practice in Boone, I would not have met 
Debbie Winters, who graduated from 
Appalachian State University and has been the 
love of my life, and we would have not had our 
one child, Erin, who has been an inspiration to 
me. Lastly, if I had chosen one of those career 
paths, I would likely not have been elected to 
serve as a councilor from the 24th Judicial 
District and elected to serve our bar as its pres- 
ident. As I stated in my remarks when I was 
installed as president, in my opinion, there is 
no higher calling within our profession than 
serving as a councilor on the NC State Bar. It is 
the most professionally rewarding experience of 
my career. 

Q: How and why did you become involved in 
State Bar work? 

In November 1999 the North Carolina 
State Bar sent a notice to the members of the 
24th Judicial District that it was necessary for 
the district to meet and elect a councilor to rep- 
resent the district. Upon receiving the notice, a 
number of attorneys in Boone approached me 
and asked if I would consider representing the 
district. I was flattered by their request, stated 
that I would, and I was elected to represent the 
24th Judicial District at a special meeting in 
December 1999. After being elected, I realized 
that I did not know to what I had agreed on 
behalf of the 24th Judicial District, as frankly, I 
did not know what a councilor did. I called a 
former councilor from our district, Stacy 
Eggers, who is the father of the current coun- 
cilor, Becca Eggers-Gryder. Upon asking Mr. 
Eggers what | could expect as the new coun- 
cilor, he stated in his inimitable mountain style, 
“You read a lot, you go to Raleigh a lot, and you 
do not get paid.” I soon learned that Mr. Eggers 
was correct. However, as I previously stated, it 
is the most professionally rewarding experience 


of my career. 
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Q: What has your experience on the Bar 
Council been like and how has it differed 
from what you anticipated? 

As I did not know what to expect when | 
was elected as a councilor, I did not have an 
anticipation of the work of the council. 
However, aside from the rewarding experience 
I have had, the aspect of the council which has 
most impressed me is the serious dedication 
that each councilor brings to the council. The 
work of the council is serious business as we 
endeavor to protect the public, which is the 
charge of the council, and protect the privilege 
of self-regulation of our profession. I wish each 
lawyer who practices law in North Carolina 
could have the experience of serving as a coun- 
cilor, as it would enable our bar to understand 
how dedicated the council and the staff of the 
North Carolina State Bar is in fulfilling our 
charge of protecting the citizens of our state 
and protecting our privilege of the self-regula- 
tion of our profession. 

Q: Can you tell us about the most difficult 
issue youve faced as a member of the Bar 
Council? 

There are two issues which were equally dif 

ficult for me. The Gell case, in which prosecu- 
tors were reprimanded for their conduct rela- 
tive to the disclosure of evidence in a capital 
case, and the Nifong case, in which the council 
had to decide whether to intercede in the 
process,. In Gell, the media criticized the deci- 
sion of the council as being too lenient. While 
it was an emotional case with a lot of publicity, 
in my opinion, the council made the correct 
decision. The confidentiality of our grievance 
process precluded the council from completely 
informing the public about the basis of its deci- 
sion. Regarding the Nifong case, the council 
generally would not intercede in a pending 
case, but based on the information provided to 
the council, we determined it was necessary. 
Ironically, the media coverage the council 
received from the two cases was polar opposite, 
very uncomplimentary in the Gell case, and 
very complimentary in the /ifong case. 
However, I believe the decisions in both cases 
were correct. 
Q: During your tenure on the council, 
women and minorities have always been 
underrepresented. Your predecessor as presi- 
dent, Bonnie Weyher, made increasing diver- 
sity a primary goal of her administration. Do 
you share her concern and, if so, what do you 
intend to do to further the cause? 

I do share her concern, and I made a com- 
mitment to her to continue the process when I 


assumed the office of president. Creating diver- 
sity on the council is difficult, as councilors are 
elected from their districts, not appointed. 
Therefore, it is necessary to get lawyers, espe- 
cially women and minorities, interested in bar 
leadership early in their careers. One thing | 
will do next year that is relatively simple is to 
reduce the time a councilor must be away from 
the councilor’s practice and family. By schedul- 
ing meetings to start as late as possible on 
Wednesday afternoon, | hope that most coun- 
cilors will have another day at home to work at 
their practices and be with their families. This 
is possible because of the extensive work the 
Program Evaluation Committee accomplished 
the last two years to improve our procedures 
and reduce the number of committees. At the 
October council meeting, Bonnie and I asked 
the council to approve the concept of law stu- 
dents from North Carolina's law schools 
attending our summer council meeting as 
“interns.” When they return to school in the 
fall, the officers and staff will go to the law 
schools to help the students present programs 
similar to what we present to the judicial dis- 
tricts during the year. By doing so, we hope that 
our younger lawyers, especially women and 
minorities, will become interested in bar lead- 
ership at an early stage of their careers. 

Q: When you took office you expressed con- 
cern about the fact that many young lawyers 
these days are starting out in practice without 
access to good professional mentors. Why is 
that a problem and what do you think ought 
to be done to address the situation? 

As a result of todays economy, many 
lawyers are graduating from our law schools 
with enormous debt and with no possibility of 
obtaining the jobs that may have been available 
to them when they started law school three 
years ago. Asa result, they are starting their own 
practices without the resource of more experi- 
enced lawyers to guide them in the practical, 
day-to-day issues that they will encounter in 
the practice of law. I hope that a mentoring 
program, whether mandatory or voluntary, will 
make a difference in these young lawyers’ 
careers in the law. This is an issue that Gene 
Pridgen and Martin Brinkley, the president and 
vice-president of the NC Bar Association, wish 
to address this year. We look forward to work- 
ing with the Bar Association on this issue. 

Q: You also indicated that you intend to inves- 
tigate the performance of lay persons who are 
involved in the closing of real estate transac- 
tions, and possibly reassess the State Bar's 
position in regard to that practice. What is the 
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source of your concern and what do you think 
might be done to protect consumers? 

For the past two years, the citizens of our 

state, and the members of our bar, have 
endured difficult economic times. As a result, 
there have been an unprecedented number of 
foreclosures of homes, which has also revealed 
significant incidences of mortgage fraud. | am 
going to ask the Issues Committee to review 
Authorized Practice Advisory Opinion 2002-1 
to determine if allowing unsupervised non- 
lawyers to conduct real estate closings has con- 
tributed to this harm to the citizens of our state. 
We will have had eight years of experience with 
the issue. If the review of the issue determines 
that this practice has contributed to this harm, 
I will ask the council to change the opinion so 
that we uphold our charge of protecting the cit- 
izens of our state. 
Q: You live in a small town and practice with 
a small firm. Do you think you can under- 
stand and empathize with those lawyers who 
live and work in the urban areas of the state? 

I do. One of the great aspects of our coun- 

cil is that the councilors come from the four 
corners of our beautiful state. Many of our 
councilors come from the urban areas of our 
state. When the council debates an issue, the 
perspective of our diverse practices across the 
state are expressed. It has been said we are the 
last great debating society. I can attest that | 
believe that we are the last great civil debating 
society. Therefore, I believe I can relate to the 
perspective of the lawyers from the urban areas 
of the state. 
Q: You served on the State Bar's Grievance 
Committee for many years, and was a vice- 
chairman at one point. What do you think 
about the disciplinary system? Is it working? 
Are we doing a good job? Where can we 
improve? 

I did. In fact, while I was a vice-chairman, 
we did an analysis of our procedures and made 
changes to the process to assure that we were 
timely addressing the issues that came before 
the Grievance Committee, and that the deci- 
sions made by the Grievance Committee were 
consistent and fair. As I noted earlier, our repu- 
tation can be sullied by a very small percentage 
of our lawyers. One issue that we continually 
encounter are the lawyers who repeatedly come 
before the council. We refer to them as “fre- 
quent fliers” because of our familiarity with 
them. We attempted to address these repeat 
offenders with a “three strikes” concept to the 
decision process, but our attempt was not 
approved by the Supreme Court. We will con- 
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tinue to address this issue through the discipli- 
nary process. Although I am very confident 
that our staff and council does an excellent job 
in the grievance process, in any institution, 
there is room for improvement. We will con- 
tinue to self-analyze and respond to what our 
analysis reveals. Not only for the grievance 
process, but for all the issues that come before 
the State Bar, we need to respond as if we are a 
business that wants to stay in business. 

Q: Recently the State Bar adopted a contro- 
versial amendment to the Preamble to the 
Rules of Professional Conduct declaring that 
lawyers “should not discriminate on the basis 
of a person's race, gender, national origin, reli- 
gion, age, disability, sexual orientation, or gen- 
der identity.” Did you support the amend- 
ment? Why? 

I did support the amendment. It will be dif 
ficult to answer this question succinctly, con- 
sidering the extensive debate that transpired 
with the issue. However, the most important 
aspect is that it is an aspirational goal and not a 
rule that will engender discipline if an individ- 
ual lawyer does not share in the aspiration. In 
fact, the rules specifically provide that a lawyer 
should not represent a client if the lawyer can- 
not do so zealously. Ifa lawyer cannot represent 
a client based upon any of a myriad of 
grounds—teligious, moral, social, or even prej- 
udicial—the lawyer should not assume the rep- 
resentation of the client. The amendment does 
not preclude a lawyer's right of free speech to 
advocate an issue of importance to the lawyer. 
Last year we adopted an aspirational goal 
regarding pro bono representation for which a 
lawyer will not be disciplined if the lawyer does 
not achieve the aspirational goal. However, the 
message that is sent by the adoption of the 
amendment is that the North Carolina State 
Bar aspires to ensure that each citizen of our 
state has a fundamental right of access to the 
courts and legal representation on a fair and 
impartial basis. It creates a perception of the 
fairness of our legal system, and perceptions are 
equally as important, and possibly more so, 
than mandates that the State Bar can create by 
the adoption of rules requiring certain actions. 
Q: Can you tell us where we are in regard to 
the planning for the State Bar’s new head- 
quarters? 

The process has been challenging, enlight- 
ening, and at times, frustrating. However, with 
the superb leadership of our Facilities 
Committee Chair, Keith Kapp, who is now our 
vice-president, we are making progress, and I 
anticipate that we will begin actual construc- 


—— 
North Carolina Lawyer Assistance 


Program (“LAP”) Seeks Director 


The LAP Director manages and directs 
the outreaches of the LAP and liaisons 
with the State Bar Officers, Bar Council, 
and LAP Board to keep them apprised of 
the status of the program. The director 
manages the educational outreach of the 
LAP to all members of the Bench and Bar 
to promote a greater awareness of addic- 
tion and mental health issues and of the 
resources available for lawyers to address 
these issues and is responsible for the train- 
ing and coordinating of the over 200 peer 
volunteers who assist lawyers that need the 
help of the LAP. 

For a more information please go to: 

nclap.org/directorsjobposition 
or ncabr.gov 


tion of the building next spring or summer. 
Despite the responsibilities of his new office, 
Keith has agreed to continue as chair of the 
Facilities Committee next year and work with 
the vice-chair, John Silverstein, to make sure 
the progress we have finally achieved continues. 
Initially, we had to overcome some issues with 
the State Construction-Office, but in doing so, 
we believe we have achieved a better building, 
and we have a commitment from the State 
Construction Office to see that the building is 
completed. It will be a building that will pro- 
vide the newest technology and work environ- 
ment for the dedicated people who work for 
the North Carolina State Bar. It will be a sig- 
nificant building that will enhance the archi- 
tecture of the city of Raleigh, and it will portray 
the North Carolina State Bar as an important 
participant of our government for the protec- 
tion of the public. I am pleased that past presi- 
dents John McMillan and Hank Hankins, who 
were instrumental in starting the process for the 
new building, will continue to serve on the 
Facilities Committee. 
Q: Is there anything else would you like to 
accomplish during your year as president? 
While attending the Southern Conference 
of Bar Presidents meeting in October, a pro- 
gram was presented regarding what happens 
when a totally unexpected issue arises during 
your term in office. The examples presented 
were the incident in Texas where the state 
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Prime Partner Banks Support NC IOLTA 


Income 

NC IOLTA suffered an unprecedented 
downturn in income in 2009. Total income 
was under $2.4 million—a 55% decrease 
compared to 2008 (during which NC IOLTA 
recorded its greatest income ever, fueled by the 
move to a mandatory program). The income 
downturn continues in 2010. Income for the 
first two quarters was down by 33% over the 
same period in 2009. The income decreases 
are a result of the economic downturn, which 
has seen unprecedented low interest rates 
being paid on lower principal balances in the 
accounts. 

We did see an uptick in IOLTA income 
over the third quarter (approximately 25%) as 
we began to see the results of implementing 
comparability. Our banking consultant's 
analysis projects that the program could 
receive just over $1 million annually in addi- 
tional income from the changes even in this 
difficult economy and will see more significant 
increases when interest rates rise. 


NC JOLTA Prime Partner Banks 


Banks that go above and beyond the eligi- 
bility requirements of the IOLTA rule to sup- 
port the NC IOLTA program in its mission to 
ensure that low-income North Carolinians 
have access to critically needed legal aid are rec- 
ognized as NC IOLTAs Prime Partner Banks. 
The required interest rate for Prime Partner 
Banks is a net yield of 75% of the Federal 
Funds target rate with a minimum rate of 
0.75%. We are very pleased to report that over 


20% of our banks have chosen to be prime 
partners with NC IOLTA. Those banks are 
specially recognized on the Eligible Bank List. 

We hope North Carolina attorneys will be 
supportive of Prime Partner Banks. 

¢ If you are opening a new IOLTA account, 
choose a Prime Partner Bank and let them 
know how much you appreciate their support 
of the program. 

¢ If you are already banking with a Prime 
Partner Bank, tell them you appreciate their 
decision. 

¢ If your bank did not choose to become a 
Prime Partner with NC IOLTA, let them 
know that you would appreciate it if they 
would consider joining other North Carolina 
banks in taking that step. Information on the 
Prime Partner program is available on the NC 
IOLTA website, www.nciolta.org, or by calling 
NC IOLTA at 919-828-0477. 


Grants 

NC IOLTA made just over $3 million in 
2010 grants (compared to $4.1 million in 
2009) by using $1 million (37%) from our 
reserve fund. Grants were restricted to a group 
of grantees at the forefront of access to justice 
work. No grants were made to new organiza- 
tions or for new programs, and 2010 grants 
were not made to a number of organizations 
that have received funds in the past for admin- 
istration of justice programs. Even so, grants to 
legal aid organizations were decreased by 
approximately 20%. 

We anticipate having to use significant 


reserve funds again to make 2011 grants 
because our income levels for 2010 are so low, 
and it seems unlikely that interest rates will 
improve before sometime next year. We have, 
therefore, again notified grantees that we are 
likely to limit our 2011 grant-making to the 
group of (mainly) legal aid providers who 
received grants last year. 

In December, NC IOLTA trustees will be 
reviewing 20 grant applications for 2011, 
requesting a total of $3.5 million. In compari- 
son, last year they reviewed 24 applications 
requesting $4.2 million and awarded grants 
totaling just over $3 million. 


State Funds 

In addition to its own funds, NC IOLTA 
administers state funding for legal aid on 
behalf of the NC State Bar. For the 2009-10 
state year, NC IOLTA administered just over 
$5.2 million in state funds. The legal aid pro- 
grams, the Equal Access 
Commission, the Equal Justice Alliance, and 
the NCBA have worked hard in an effort to 
sustain state funding for legal aid work, which 


to Justice 


is even more necessary in the economic down- 
turn. Unfortunately, appropriated funds for 
legal aid suffered a 25% decrease for the 2009- 
2011 biennium and an additional 5% cut for 
2010-2011 because of the economy. Funding 
derived from filing fees for legal aid’s general 
support and domestic violence work was not 
affected by legislative cuts. Supporters will 
continue their work to restore and increase 


legal aid funding. = 


State Bar Outlook (cont.) 


possible. Fortunately, that concern has been 
obviated by the council’s decision to maintain 
the information in the aggregate, without ref- 
erence to any individual lawyer. The data we 
receive from our members will be solicited and 
handled in such a way as not to create public 
records that would disclose to external or inter- 
nal investigators the age, race, ethnicity, or gen- 
der of anyone. We will know only the total 
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number of persons who have claimed a partic- 
ular status. 

We hope that you'll respond promptly and 
forthrightly when you receive our survey next 
year. You might get a lollipop if you do. 
Otherwise, youre probably looking at the 


Russian Front. 


Endnotes 


1. And it doesn’t have to be your primary business email 
address. It can be any email address at which you would 


like to receive official communications from the State Bar. 


2. The Lawyers Handbook includes the Rules of Professional 
Conduct, Ethics Opinions, Chapter 84 of the General 
Statutes, the State Bar's administrative rules, and Q & As 
regarding IOLTA and trust accounting. 


3. See G.S. 84-18.1. 

4, Co-sponsored by the North Carolina Bar Association, the 
North Carolina State Bar and the North Carolina 
Conference of Bar Presidents. 

5. Not that there's anything wrong with people who look 
like me. In fact, I was once considered quite attractive to 
women. 
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Trust 


By Don CARROLL. 


The legal profession is a helping profes- 
sion. Most days lawyers find themselves try- 
ing to solve problems for their clients. We are 
paid to have answers and to fix situations 
that have gone awry. One of the difficulties 
for professionals who are supposed to have 
the answers for others is that it is difficult for 
them to seek help for themselves. 

_ Lawyers have difficulty not having the 
answers for themselves when they are giving 
answers to others every day. This is a huge 
barrier to overcome for any lawyer who 
needs assistance. It_ takes great personal 


courage for a lawyer to reach out for help. — 


The path of least Tesistance is to let some 

emotional or addictive issue go unrecognized 
and untreated. sk 

Once lawyers 0 overcome the inital issue of 

_ recognizing that assistance may be needed, 


the next issue is where d they turn for assis- 
tance. The threshold issue for a lawyer seek-_ 


ing help for any ‘emotional issue is trust. 
There are two aspects to the trust issue. The 
first is, we want to be able to trust that our 


; inquiry Hor assistance will be totally confi- 


dential. Second, we want tore stire that the 
source we are seeking 3 assistance from can 
provide information that is reliable and 
trustworthy. a oe ae 

Lawyers who consult with the Lawyer 
Assistance Program do so within the context 


~ of the rules. of professional ethics. These rules 


provide: — eg 

A lawyer shall not reveal ‘information 
acquired during a professional relation- 
ship with a client unless a client oe 
informed consent... Rule 1.6(a). 

The duty of cegiderttialiy fee in 
this Rule encompasses information 
received by a lawyer then acting as an 
agent of a lawyers or judges assistance 
program approved by the North Carolina 
State Bar or the North Carolina Supreme 
Court regarding another lawyer or judge 
seeking assistance or to whom assistance 
is being offered. For the purposes of this 
Rule, “client” refers to lawyers seeking 
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assistance from lawyers’ or judges’ assis- 

tance programs approved by the North 

Carolina State Bar or the North Carolina 

Supreme Court. Rule 1.6(c). 

In other words, the staff and volunteers of 
the LAP are required to zealously protect the 


_ confidences of any lawyer seeking assistance 


from the Lawyer Assistance Program. There 
is simply no stronger confidentiality protec- 
tion available. The attorney/client privilege, 
as defined by Rule 1.6, applies to lawyers 


receiving help from the Lawyer Assistance 


Program. This privilege is stronger than the 
privileges provided for those consulting with 
physicians, counselors, therapists, priests, or 


rabbis. 


Regarding the first aspect of trust, the 


Lawyer Assistance Program provides the 
highest standard of confidentiality available 
under the law. The second aspect of the trust 
issue is reliability. The reliability of the 
Lawyer Assistance Program is grounded in 
training and experience. All of the profes- 


- sional staff of the Lawyer Assistance Program 


have clinical training and years of experience 


working directly with lawyers. The Lawyer 


Assistance Program does not provide direct — 


treatment, but provides evaluation and rec- 


ommendation for treatment that is most 
suitable for each individual. Because the 


Lawyer Assistance Program is not selling 
treatment or providing treatment services, its 
recommendations are entirely impartial. The 
philosophy of the Lawyer Assistance 
Program is to give recommendations most 
suited to a lawyer that will empower the 
lawyer who seeks assistance to be able to 
make the most informed decisions about 
what is right for his or her health. The 
BarCares program, available to some lawyers 
in North Carolina, provides the opportunity 
for a lawyer to get three free visits with cer- 
tain therapists. This is an important benefit. 
If you are eligible for it, the LAP will help 
you utilize this benefit. 

Most lawyers are somewhat aware of the 


high degree of confidentiality that exists for 
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the Lawyer Assistance Program, but because 
the program is funded by the Bar there are 


often a few nagging worries that somehow 


information given to the Lawyer Assistance 
- Program might get to the folks who work in 


discipline. First, this would be unethical. 
Second, there is an extremely effective fire- 
wall designed to prevent this from ever acci- 
dentally happening. Third, experience shows 
it does not happen. In the more than 15 
years that I have been a part of the Lawyer 
Assistance Program, I know of no situation 
where this has occurred. 


Still, when you get ready to call the 


Lawyer Assistance Program for help, you 
_may have a specific question that is bother- 


ing you that you need to have answered to 
ensure your confidentiality. You can do that 
anonymously by calling and talking with a 
member of the Lawyer Assistance Program 


staff. We welcome these kinds of inquiries so 


that any lawyer who asks about help can be 
absolutely assured that in seeking help, and 
in receiving it, the process is designed to 
completely protect his or her confidentiality. 
If you would like to further talk with a mem- 


ber of the clinical staff about this, please do. 
~ Don Carroll 


nclap@bellsouth.net 
1-800-720-7257 


Ed Ward 


eward@ncbar.gov 
1-877-627-3743 
Towanda Garner 
tgarner@ncbar.gov 


1-877-570-0991 
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Trade Names 


By SUZANNE LEVER 


What the heck is a “trade name” and what 
does it have to do with a lawyer’ ethical 
responsibilities? As an example, a law firm with 
the name “Hutz, Lovejoy, Burns, Krabapple, 
Flanders, and Nahasapeemapetilon” may 
sometimes prefer to use a simpler name such as 
“Springfield Personal Injury Law Firm.” 
“Springfield Personal Injury Law Firm” is a 
trade name. 

Rule 7.5(a) of the Rules of Professional 
Conduct allows lawyers to use trade names. 
A trade name used by a North Carolina law 
firm has to be registered with the North 
Carolina State Bar. (Interestingly, North 
Carolina is the only state bar that requires 
trade name registration.) Comment [1] to 
Rule 7.5 provides that a lawyer or law firm 
may also be designated by a distinctive web- 
site address (URL). Ifa URL for a law firm's 
website is more than a minor variation of the 
official name of the firm, the URL must be 
registered with the State Bar. See 2005 FEO 
8. Therefore, 
KrabappleFlandersandNahasapeemapetilon” 


“www. HutzLovejoyBurns 


would not have to be registered as a trade 
name. Neither would www.hlbkfnlaw.com 
or www.hutzlovejoylaw.com. However, 
www.springfieldpilawyer.com and www. 
springfield-personalinjury.com would have 
to be registered. 

The purpose of the trade name registra- 
tion requirement set forth in Rule 7.5(a) is to 
ensure that a law firm is not using a trade 
name that is false or misleading. URLs are 
subject to the same restrictions as other trade 
names, even if the URL is only being used as 
a “traffic director” to capture internet search- 
es and direct the internet browser to the 
lawyer's primary website. The URL for a law 
firm’s website does not have to include words 
that identify the site as belonging to a law 
firm, provided the URL is not otherwise 
misleading and the home page of the website 
clearly and unambiguously identifies the site 
as belonging to a lawyer or a law firm. See 
2005 FEO 14. 


Misleading communications are defined 
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in Rule 7.1 as, among other things, commu- 
nications that create unjustified expectations 
about the results the lawyer can achieve. For 
“Springfield Ticket Nukers” 


implies that the firm will “nuke” or eliminate 


example, 


a ticket, thereby misleading a prospective 
client about the results that a firm may be 
able to obtain. Likewise, the trade names 
“Kwik-E-Mart Slip and Fall Verdicts,” 
“www.settlements-r-us” or “www.nojailfor 
you.com” would not be permissible. 

A trade name is also misleading if it 
implies a connection with a government 
agency. For example, trade names such as 
“Springfield — Nuclear Review 
or “Springfield Social 
Security Disability Claims Center” would be 
prohibited. Similarly, Rule 7.5(a) prohibits 


the use of a trade name that implies a con- 


Power 
Clearinghouse” 


nection with a public or charitable legal serv- 
The 
“Springfield Legal Services” implies that the 


ices organization. designation 
firm is a charitable legal services organiza- 
tion. Comment [1] to Rule 7.5 permits the 
use of such a designation if any communica- 
tion that includes the trade name also 
includes a disclaimer. Therefore, any com- 
munication by a firm that includes this trade 
name must clearly identify the firm as a pri- 
vate law firm and not a charitable legal serv- 
ices organization. This can be done, for 
example, by use of a byline under the trade 
name as follows: “Springfield Legal Services, 
Trade Name for Lionel Hutz, Attorney at 
Law.” Alternatively, the firm could use a 
footnote such as: “A private law firm operat- 
ing under the name Lionel Hutz, Attorney at 
Law, and not affiliated with any charitable 
legal services organization.” 

The official name of a law firm that is a 
professional corporation or professional lim- 
ited liability company (PLLC), as shown on 
the records of the North Carolina Secretary 
of State, is not a trade name. A lawyer or law 
firm may use minor variations of the official 
name without registration with the State Bar. 
See Comment [1] to Rule 7.5. For example, 


“Law Office of Lionel Hutz,” “Hutz and 
Associates,” and “Hutz Law Firm” fall with- 
in the category of trade names that do not 
have to be registered with the State Bar. 
However, it is misleading and would not be 
permissible to use a designation such as 
“Hutz and Associates,” “Hutz Legal 
Associates,” or “Hutz Consulting Group” if 
the law practice consists of only one lawyer. 

The inclusion of a professional entity des- 
ignation in a trade name is potentially mis- 
leading in violation of Rule 7.5(a) unless the 
official name of the firm on file with the sec- 
retary of state is disclosed.! Therefore, if a 
trade name includes a professional entity des- 
ignation (e.g., PA, PC, or PLLC), the lawyer 
or law firm must use a footnote or subtext in 
conjunction with the trade name to disclose 
the entity's official name on file with the sec- 
retary of state. For example, “Hutz Business 
Law, PC, A Professional Corporation 
Incorporated as Lionel Hutz, PC.” 

If a law firm is incorporated and has also 
registered a trade name, the North Carolina 
ethics rules do not require the firm to 
include the professional entity designation in 
conjunction with the use of the trade name. 
Therefore, in the above scenario, it would be 
permissible under the Rules of Professional 
Conduct to use “Hutz Business Law” in 
advertising without the professional organi- 
zation designation. However, the lawyer is 
responsible for complying with any law per- 
taining to the omission of the professional 
entity designation in various scenarios. 

To register a trade name, a lawyer must 
complete and submit an Application for 
Trade Name Registration to the State Bar. 
This form can be found on the State Bar 
(Click 


"Forms" on the home page menu.) There is 


website at www.ncstatebar.gov. 


no fee for applying. The application will be 
reviewed to determine whether the requested 
trade name complies with Rule 7.5. If the 
name is approved and registered, the lawyer 
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PARALEGAL CERTIFICATION 


Death and Taxes and Closing a Law Practice 


BY GRACE WARD 


“In this world nothing can be said to be 
certain, except death and taxes.” Perhaps, 
lawyers and paralegals could add “closing a law 
practice” to Benjamin Franklin’s famous 
quote. At some point in every lawyer’s life (or 
death), a client’s file must be returned to the 
client. However, most lawyers and paralegals 
will not learn the fundamental steps of return- 
ing a client’s file and closing a law practice until 
it is unavoidable. The process of winding 
down a law firm can be overwhelming, but 
there are some ways to make the task more 
manageable. In volunteering to assist in clos- 
ing a law practice, I learned ways to reduce the 
workload when returning files to a client. 

Through a notice from the Davidson 
County Court, I learned that Doris Gamblin, 
a Lexington  sole-practitioner, died in 
December 2009 after an extended illness. 
Despite her illness, Gamblin continued to 
practice through the fall of 2009. 
Unfortunately, she did not have a paralegal or 
legal assistant to aid her during this time. 

After Gamblin’s death, Beth Bunce, an 
experienced Georgia lawyer who recently was 
licensed in North Carolina, was appointed by 
the court to close Gamblin’ practice. Bunce, 
with the support of the North Carolina State 
Bar, began winding down Gamblin’ practice 
and hired a part-time assistant. 

As a resident of Lexington and a North 
Carolina State Bar certified paralegal, I strive to 
make a positive difference in my community, 
so in January 2010 I volunteered to assist 
Bunce to organize and review client files. We 
performed a conflicts of interest check and 
found one closed case from which I was 
screened (RPC 74 and 176). 

When I arrived, the residence-turned-law 
office appeared as if the lawyer had walked out 
the day before and soon would return. Stacks 
of papers on the floor and desks were waiting 
to be organized. File cabinets and drawers held 
past and current clients documents. Mail 
needed to be opened and phone messages 
returned. 


Superior Court Judge Mark Klass ordered 
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Gamblin’s active cases continued for 60 days. 
It was urgent to protect clients’ legal rights 
concerning court deadlines and statutes of lim- 
itations. Bunce immediately notified active 
clients by letter of their lawyer’s death and 
requested they retrieve their files and retain 
new counsel. Follow-up phone calls were 
made to active clients who did not immediate- 
ly respond. Upon clients’ requests, several 
Lexington lawyers stepped in and accepted the 
active cases. 

In accordance with Rule 1.16 of the North 
Carolina Rules of Professional Conduct, our 
first task was to organize and preserve valuable 
documents and confidential information— 
beginning with active cases. Each piece of 
paper was reviewed and filed in the appropri- 
ate case file. I love organization, so that was 
right up my alley. 

As I reviewed each paper for the client’s 
name and court file number, I thought about 
the lives this lawyer had touched. A number 
of clients had more than a couple of cases— 
some active and some inactive. The corre- 
spondence, lawyer's notes, and pleadings were 
filed chronologically in the respective file fold- 
ers. Trial exhibits were organized according to 
exhibit numbers. Financial accounts were 
grouped according to account numbers. 
Deposition and trial transcripts were placed in 
designated file folders. A lawyer's personal 
notes and drafts belong to the lawyer, not the 
client, so these were not included in the file to 
be given to the client. 

After organizing each case file, Bunce 
reviewed and confirmed the file was ready to 
return to the client. An acknowledgement of 
receipt of the case file was prepared for the 
client's signature. When a client came to 
obtain his/her file, photo identification was 
required to verify the client's signature. On the 
Saturdays I worked, clients arrived to collect 
their files. Occasionally a client would share 
with Bunce how Gamblin made a positive dif 
ference in his/her life. I wish Gamblin could 
have heard their praises. 

Inactive case files were more challenging to 


return to clients. Numerous clients did not 
reside at the address in their file and phone 
numbers had been disconnected. 
Nevertheless, these files could not be ignored. 
RPC 209 is clear that the original file belongs 
to the client. If the client is unreachable, the 
case file must be maintained in a secure loca- 
tion for the next six years or until the statute of 
limitations is met, whichever is later. 

My personal belief is that a day is not wast- 
ed if I have learned something new. This expe- 
rience taught me that every lawyer—especially 
sole practitioners—should have a written poli- 
cy for closed files and closing of his/her prac- 
tice. Paralegals must help their lawyers to be 
prepared for all events, especially the closing of 
a practice. 

During the representation of a client, prop- 
er file maintenance can provide efficient access 
to important documents and notes. Some sug- 
gestions are: 

¢ Maintain a register or log for your 
clients—electronically and in hard copy for- 
mat. Include in the register the client's com- 
plete name, client’s contact information, type 
of representation, matter number, date 
retained, date of conclusion of the matter and 
date the file was returned to the client. Revise 
the contact information as new information 
becomes available. 

¢ Written notes taken by the lawyer or staff 
should clearly indicate the client's name, mat- 
ter number, and date (including year) the 
notes are taken to enable accurate filing. Write 
notes on letter or legal size paper. Consider 
using one color of paper, such as yellow, for all 
notes. This allows for quick identification 
when searching the client’s case file for notes. 

* All phone notes and messages written on 
8 % x 11-size paper are easily filed in the 
lawyer's notes file. Use a colored paper form 
such as pink or green that has blank lines to 
complete the clients name, matter number, 
date, time, and message or conversation notes, 
and a section indicating the follow-up action 
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Profiles in Specialization—Anand Ramaswamy 


AN INTERVIEW BY 


DENISE MULLEN, 


INS SiS Wie IDRIS CTS Gee ee 


Sip B CumAuly lezen Onn 


recently had an opportunity to talk with Anand Ramaswamy, a board certified specialist practicing in Greensboro. Anand 


grew up in Pennsylvania, moving to North Carolina when he joined the army, enlisting in the 82nd Airborne. He attend- 


ed college at the University of North Carolina at Greensboro and subse- 


quently received his law degree from UNC - Chapel Hill. Following grad- 


uation, he practiced real property law for about a year before becoming an assistant district 


attorney. He worked in Alamance, Rockingham, Orange, and Chatham Counties until 2007, 


when he joined the United States Attorney's Office in the Middle District. He became a board 


certified specialist in state and federal criminal law in 2009. Following are some of Anand’s 


comments about the specialization program and the impact he anticipates on his career. 


Q: Why did you pursue certification? 

I wanted to challenge myself and I also 
wanted to represent the US Attorney's 
Office on the list of board certified special- 
ists. Many of the defense attorneys that I see 
as opposing counsel on a regular basis were 
already board certified and I wanted to 
establish that level of accomplishment for 
myself as well. I also knew that I had a win- 
dow of time to rely on my knowledge of 
state law as I shifted my focus to federal law 
with my current position. 

Q: How did you prepare for the examina- 
tion? 

I reviewed the topic list online and pre- 
pared my own notes and study guide from 
that. I read the Rules of Evidence and mem- 
orized the rules pertaining to criminal law. 
The state and federal rules are similar, except 
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for sentencing, so I focused on reviewing the 
sentencing guidelines as well. 

Q: Was the certification process valuable to 
you in any way? 

The process was actually quite valuable. 
Since I was looking forward to the challenge 
aspect, I really used the process to force 
myself to improve. I compare it to running a 
marathon—you set a goal and work each day 
to get there. You have to prepare, you can't 
just go run 26 miles one day. The preparation 
is an important part of the process. 

Q: How do you envision certification being 
helpful to your work? 

Since I learned the material to the point of 
memorization, I am less likely to have to 
search for reference material at this point. As 
a government attorney, there’s not an eco- 
nomic benefit for me, and I didn’t pursue this 


Anand R 


goal for that reason. But it is helpful to see my 
agency represented on the list of board certi- 
fied specialists. I truly believe that we should 
be as willing to meet that standard as the 
lawyers we see on the defense side. 

Q: What have your clients, staff, and col- 
leagues said about your certification? 

I have the certificate in my office, but did- 
nt really tell many people about it before the 
exam. Other specialists, including the defense 
lawyers I mentioned before, have seen it and 
been very welcoming and supportive. 

Q: How do you think your certification will 
benefit your clients? 

I have one client, the US government, and 
do see that my increased knowledge will ben- 
efit that client. Beyond that, I think that my 
certification will also benefit the public, the 
taxpayers that pay my salary. I have demon- 
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strated that I am willing to hold myself to a 
higher standard in my practice area. 

Q: Are there any hot topics in your special- 
ty area right now? 

The crack disparity laws that have 
recently changed the ratio of crack cocaine 
to powder are providing a lot of challenging 
issues. There’s not much guidance at this 
point on how to apply the law and whether 
or not the guidelines are to be applied 
retroactively. That’s not stated, so the 
assumption is no. We are dealing with many 
people arrested before the law changed but 
sentenced after who are waiting for some 
clearer standards. 

The federal sentencing guidelines are 
complex, to say the least. As I studied for the 
exam I realized the importance of memoriz- 
ing that entire scheme. I’m glad I had that 
opportunity and the knowledge has been use- 
ful in practice. 

Q: How do you stay current in your field? 

I am lucky to have access to the best train- 
ing and continuing legal education (CLE) in 
the country. There’s a facility on the 


University of South Carolina’s campus where 
we attend CLE programs offered to all 
Department of Justice lawyers throughout 
the country. I recently attended an appellate 
advocacy course taught by federal appellate 
judges that was amazing. 

Q: Is certification important in your prac- 
tice area? 

The certification program is important to 
me and important to those in need of an 
attorney. I appreciate the role of the general 
practitioner, but much like medicine, there 
are many situations in which you need a spe- 
cialist that you can easily identify and rely on 
for the complicated nature of your situation. 
At this level, a person’s liberty is at stake. In 
the federal system, the judge is not going to 
“help” a lawyer who doesn’t know what he’s 
doing. On both sides, it’s imperative that the 
lawyers are well beyond competent. 

Q: How do you see the future of specializa- 
tion? 

I think specializing and attaining board 
certification are going to be more common- 
place. I initially learned about the program by 


receiving a mailing. It may not have crossed 
my mind otherwise, but I learned about the 
program and could see how it would fit into 
my long-term career plans. I see a distinctly 
upward trend and think it will continue to 
grow. 

Q: Are there other areas that you think cer- 
tification could be offered? 

I've seen some information about the pos- 
sibility of juvenile defense law and do think 
that could be a good fit. We handle our own 
appeals at the federal level, but I do support 
the proposed specialty in appellate law as 
well. 

Q: What would you say to encourage other 
lawyers to pursue certification? 

‘To my colleagues in public service: prose- 
cutors and public defenders statewide, con- 
sider becoming a specialist. Consider not 
what it can do for you, but rather what it says 
about your commitment to your work. @ 


For more information on the State Bar's spe- 
clalization program, please visit us on the web at 
www.nclawspecialists. gov. 


Paralegal Certification (cont.) 


to be taken. When the action is complete, 
note this on your phone sheet with your ini- 
tials and date of completion. Small pieces of 
paper may contain valuable information but 
are easily lost if not affixed in the file. If you 
choose to use a telephone form smaller than 
letter size, staple the smaller form to letter size 
paper for filing. Adhesive tape decomposes as 
time passes. 

¢ During representation, the client should 
receive copies of all correspondence, pleadings, 
and documents produced pursuant to discov- 
ery requests. If it is cost prohibitive for the 
client to obtain copies of documents produced 
pursuant to discovery responses, schedule a 
time for the client to review the documents 
produced. Keeping the client informed dur- 
ing representation ts essential for good lawyer- 
client relations. 

¢ During representation, maintain a file 
folder containing the client's original docu- 
ments. Once the client’s original documents 
are copied, return the original documents to 
the client and have the client sign a receipt of 
original documents. Place that receipt in the 
lawyer's notes file or in a separate file folder for 
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easy reference if needed in the future. 

At the conclusion of the lawyer's represen- 
tation and while everything is fresh in the 
lawyer's mind, the paralegal should prepare the 
client's file for the lawyer's review before return 
to the client. Keep the following points in 
mind: 

¢ The paralegal should know and adhere to 
the firm's written policy for a closed file when 
preparing to return the file to the client and for 
file destruction. 

* Removing all unnecessary paper clips 
before storing the closed file lowers office sup- 
ply costs, keeps the clips from rusting as the file 
ages, and prepares the file for shredding at the 
appropriate time. 

¢ After the lawyer has reviewed and 
approved the file’s return, contact the client in 
writing and by phone to notify the client the 
file is ready to be returned. 

¢ If the client wants the file destroyed, the 
client should sign a statement confirming 
his/her directive that the file be shredded or 
otherwise properly destroyed. 

¢ The portion of the file the lawyer retains 
should be marked by a destruction date and 
stored until the destruction date has passed. At 
that time, the retained portion should be 
shredded or otherwise properly destroyed. 


* A closed-file log provides your firm with 
a quick reference to the status of each file. 

Remember, in the world of law nothing 
can be said to be certain, except death and 
taxes.... and closing a law practice. = 


Grace Ward is a family law paralegal at Davis 
Harwell and Biges, PA, in Winston-Salem. She 
is also a member of the North Carolina State Bar 
Board of Paralegal Certification. 


Legal Ethics (cont.) 


will receive a certificate of registration. If the 
name is not approved, the lawyer will receive 
notice of the decision, which may be 
appealed to the Ethics Committee of the 
State Bar. = 


Suzanne Lever is assistant ethics counsel for 


the North Carolina State Bar. 


Endnote 


1. The regulations for naming Professional Corporations 
and Professional Limited Liability Companies 
Practicing Law are located at 27 N.C.A.C. 1D, 
Section .0102(a). 
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Featured Artist—Doug Van de Zande 


Doug Van de Zande has been a commer- 
cial, portrait, and fine art photographer for 
more than 35 years, beginning his career at a 
prestigious portrait studio in Poughkeepsie, 
New York. From there he went on to study 
commercial photography at Brooks Institute 
of Photography in Santa Barbara, California. 
Upon graduation in 1979, and after working 
in Manhattan studios, he moved to Raleigh, 
North Carolina, where he opened his own stu- 
dio. His commercial photography work ranges 
from product to industrial to architecture and 
from annual reports to portraiture. Van de 
Zande works in all formats including digital, 
film, panoramic, and 8x10 view camera. 

Over the years, Van de Zande has main- 
tained an interest in fine art photography, 
developing his own unique style of black and 
white printing. The process for this unique 
style begins at the time of shooting: subject 
matter, composition, lighting, as well as type 
of camera and film are all considered in the 
development of one print. In the darkroom, 
he uses only fiberbase paper (also known as 
silver gelatin prints) and his own formulas for 
developers and toners. All works are hand 
printed by the photographer and no comput- 
ers are used. Each print has its own texture: no 
two prints are identical. The black and white 
prints have become popular among patrons of 
contemporary photography. 
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After years of building a reputation for 
black and white art photography in the 
southeast and perfecting his unique printing 
technique, Van de Zande decided to pursue 
a new challenge with his photography— 
color. He is now focusing on the abstract ele- 
ments and bright hues that occur in nature 
and experimenting with large format prints. 
His black and white prints are traditional in 
style and tone; however, with the new medi- 
um of color, the artist has begun to stretch 
his bonds to the traditional and explore the 
contemporary. 


Van de Zande’s clients include IBM, Blue 
Cross/Blue Shield, Duke University, and 
UNC-Chapel Hill, to name just a few. He has 
also done work for a number of Raleigh law 
firms including Bailey & Dixon, Martin & 
Jones, Poyner & Spruill, Smith Helms, 
Tharrington Smith, and Womble Carlyle. = 


Each quarter, the works of a differ- 
ent contemporary North Carolina artist 
are displayed in the storefront windows 
of the State Bar building. The artwork 
enhances the exterior of the building 
and provides visual interest to pedestri- 
ans passing by on Fayetteville Street. 
The State Bar is grateful to The Mahler 
Fine Art, the artists’ representative, for 
arranging this loan program. The 
Mahler is a full-service fine art gallery 


representing national, regional, and 
North Carolina artists, and provides 
residential and commercial consulting. 
The Mahler, along with its sister gallery, 
The Collectors Gallery, are located in 


downtown Raleigh. Readers who want 


to know more about an artist may con- 
tact owners, Rory Parnell and Megg 
Rader at (919) 896.7503 or 


info@themahlerfineart.com. 
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Committee Reconsiders Prior Opinion on Interviewing 


a Child Prosecuting Witness 


Council Actions 

At a meeting on October 29, 2010, the 
State Bar Council adopted the opinions 
summarized below upon the recommenda- 
tion of the Ethics Committee: 

2009 Formal Ethics Opinion 14 

Placing Client's Title Insurance in Agency 
in which Lawyer’s Spouse Has an Ownership 
Interest 

Opinion rules that a lawyer participating 
in a real estate transaction may not place his 
client’s title insurance in a title insurance 
agency in which the lawyer’s spouse has any 
ownership interest. 

2009 Formal Ethics Opinion 17 

Tacking as Question of Standard of Care 

Opinion rules that whether a lawyer ren- 
dering a title opinion to a title insurer should 
tack to an owner's policy of title insurance or 
a mortgagee’s (lender's) policy is a question 
of standard of care and outside the purview 
of the Ethics Committee. 

2010 Formal Ethics Opinion 4 

Lawyer Participating in Barter Exchange 

Opinion provides guidelines for partici- 
pation in a barter exchange. 


Ethics Committee Actions 

At its meeting on October 28, 2010, the 
Ethics Committee voted to withdraw and 
send the following proposed opinions to 
subcommittees for further (or continued) 
study: Proposed 2010 FEO 7, Subscribing to 
Software as a. Service While Fulfilling the 
Duties of Confidentiality and Preservation of 
Client Property and Proposed 2010 FEO 10, 
Charging Client for  Out-of-Office 
Consultations. Four proposed opinions, pre- 
viously published in the Journal, were revised 
and appear below. Four new proposed opin- 
ions are also published for comment. The 
comments of readers are welcomed. 


Proposed 2009 Formal Ethics 
Opinion 7 
Interviewing a Child Prosecuting 
Witness in a Criminal Case Alleging 
Physical or Sexual Abuse 
of the Child 
October 28, 2010 

Proposed opinion rules that a criminal defense 
lawyer or a prosecutor may not interview a child 
who is the prosecuting witness in a criminal case 
alleging physical or sexual abuse if the child is 
younger than the age of maturity as determined 
by the General Assembly (currently age 14) for the 
purpose of an in-custody interrogation unless the 
lawyer has the consent or authorization of a non- 
accused parent or guardian or a court order; 
although an interview is permitted without con- 
sent of a parent or guardian, the lawyer must 
make certain disclosures to the child prior to the 
interview and reasonably determine that the 


child understands. 


Introduction! 

This ethics opinion examines when a crim- 
inal defense lawyer or a prosecutor may inter- 
view a child who is the prosecuting witness in 
a criminal case alleging physical or sexual abuse 
of the child. The opinion is purposefully lim- 
ited to this factual situation and does not 
address whether a lawyer may, for example, 
interview a child who is a witness to a crime 
but is not the victim of the crime. The absence 
of an opinion on the latter subject does not, 
however, mean that the Ethics Committee has 
concluded that such interviews are permissible 
without consent or authorization of a parent, 
guardian, or the court. A lawyer should take 
into consideration the principles articulated in 
this opinion when considering whether to 
interview any child who was a witness to a vio- 
lent crime, especially one involving the child’s 
family members. 

The opinion addresses a difficult dilemma 
for a lawyer who has a duty to prepare compe- 
tently by investigating each case and inter- 
viewing key witnesses, but who does not wish 
to cause further harm to a child who may have 
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Rules, Procedure, 


Comments 


All opinions of the Ethics 
Committee are predicated upon the 
Rules of Professional Conduct as revised 
effective March 1, 2003, and thereafter 
amended, and referred to herein as the 
Rules of Professional Conduct (2003). 
The proposed opinions are issued pur- 
suant to the "Procedures for Ruling on 
Questions of Legal Ethics.": 27 

| N.C.A.C. ID, Sect .0100. Any interest- 
ed person or group may submit a writ- 
ten comment or request to be heard 
concerning a proposed opinion. Any 
comment or request should be directed 
to the Ethics Committee at PO Box 
25908, Raleigh, NC 27611, by 
December 30, 2010. 


Captions and 
Headnotes 


A caption and a short description of 


each of the proposed opinions precedes 
the statement of the inquiry. The cap- 
tions and descriptions are provided as 
research aids and are not official state- 
ments of the Ethics Committee or the 


council. 


been traumatized by physical or sexual abuse. 
In preparing this opinion, the Ethics 
Committee received input from mental health 
professionals and child advocates. That input 
led to the committee's determination that the 
emotional and intellectual sophistication of a 
child cannot be determined by a lawyer or 
established by an opinion of the Ethics 
Committee. However, the General Assembly 


4] 


Public Information 


The Ethics Committee's meetings 
are public, and materials submitted for 
consideration are generally NOT held in 
confidence. Persons submitting requests 
for advice are cautioned that inquiries 
should not disclose client confidences or 
sensitive information that is not neces- 
sary to the resolution of the ethical ques- 
tions presented. 


has determined that a child at a certain age is 
legally mature for the analogous purpose of 
responding to an in-custody interrogation. 
N.C. Gen. Stat. §7B-2101(b). In the absence 
of a better benchmark, the committee accepts 
the General Assembly’s policy decision on this 
issue. 

When a lawyer is considering whether to 
seek the consent or authorization of a parent or 
guardian or a court order to interview a child 
who is alleged to be the victim of physical or 
sexual abuse, the lawyer should keep in mind 
the following information provided to the 
committee by the experts it consulted. 
Excessive interviews of child victims lead to 
additional trauma for the child. A person who 
is not trained in techniques of forensic inter- 
viewing of children often makes grave errors 
that can taint the interview or add to the 
child’s trauma. It is preferable for the interview 
to be performed by a professional. To avoid 
intimidating the child, a support person for 
the child (family member or other appropriate 
person) should be present at the interview. In 
light of the foregoing, a lawyer should investi- 
gate whether forensic interviews with the child 
have already taken place and are available on 
tape; if a tape of an interview with the child is 
available, the lawyer should consider foregoing 
further interviews. 


Inquiry #1: 

Attorney A represents a criminal defendant 
on a charge of taking indecent liberties with a 
child. To prepare for trial, Attorney A would 
like to interview the child who is the victim of 
the alleged crime. The child is not a party to 
the criminal action. She does not have a lawyer 
and a guardian ad litem has not been appoint- 
ed to represent her interests. May Attorney A 
interview the child without the consent of the 
child’s parent or legal guardian? 


42 


Opinion #1: 

Yes, if the child is older than the age of 
maturity for the purpose of an in-custody 
interrogation as determined by the General 
Assembly in N.C. Gen. Stat. §7B-2101(b), 
which provides that an in-custody admission 
of a child under the age of 14 is inadmissible 
if the interrogation was made outside the 
presence of the child’s parent, guardian, cus- 
todian, or attorney. Below the age designated 
in the statute, it is presumed that a child can- 
not understand the purpose of an interview 
with a lawyer, the lawyer's role, or the child’s 
right to decline the interview or terminate the 
interview at any time. If the child is this age 
or older, Attorney A may seek an interview 
with the child without the consent of the 
child’s parent or legal guardian, provided 
Attorney A respects the rights of the child 
and there is no legal requirement that the 
consent of the parent or legal guardian be 
obtained. If the General Assembly changes 
the designated age in N.C. Gen. Stat. §7B- 
2101(b), or a successor statute, this opinion 
shall be similarly changed. 

It is Attorney A’s professional duty to pre- 
pare competently and diligently to defend the 
client; a priori, in most cases this includes 
interviewing the victim of the alleged crime if 
the victim will consent to the interview. 
Nevertheless, a child frequently does not have 
the emotional or intellectual maturity to make 
an informed decision about whether to con- 
sent to the interview or the emotional or intel- 
lectual maturity to understand the role of the 
lawyer or the purpose of the interview. 

Rule 4.3(b) states that, when dealing on 
behalf of a client with a person who is not rep- 
resented by counsel, a lawyer shall not: 

state or imply that the lawyer is disinterest- 
ed. When the lawyer knows or reasonably 
should know that the unrepresented per- 
son misunderstands the lawyer's role in the 
matter, the lawyer shall make reasonable 
efforts to correct the misunderstanding. 

As noted in comment [1] to Rule 4.3, “[a]n 
unrepresented person, particularly one not 
experienced in dealing with legal matters, 
might assume that a lawyer is disinterested in 
loyalties or is a disinterested authority on the 
law even when the lawyer represents a client.” 

Many children are inexperienced in legal 
matters and will not understand the role of a 
lawyer who seeks an interview. Many children 
will naively defer to the lawyer because he or 
she is an adult. Many children will be easily 


mislead or subject to the undue influence of an 


authority figure such as a lawyer. Because of 
their psychological and emotional immaturity, 
it is, therefore, presumed that a lawyer may not 
interview a child who is younger than age 14 
without violating Rule 4.3(b), unless the 
lawyer obtains the prior consent or authoriza- 
tion of the child’s (non-accused) parent or legal 
guardian or obtains an order from a court with 
jurisdiction. 

A child who is age 14 or older may be 
interviewed without prior consent or author- 
ization of a parent, guardian, or the court 
provided, before beginning the interview, the 
lawyer makes the following disclosures to the 
child and the lawyer reasonably determines 
that the child is sufficiently mature to under- 
stand the disclosures: (1) the role of the 
lawyer, (2) who the lawyer represents, (3) that 
the purpose of the interview is to prepare the 
case for trial, (4) that the child has a right to 
have an adult present during the interview, 
and (5) that the child is at liberty to refuse or 
to terminate the interview. If the lawyer can- 
not reasonably conclude that the child is suf 
ficiently mature, both emotionally and intel- 
lectually, to understand the five disclosures, 
the lawyer may not interview the child unless 
a legal guardian or parent consents or a court 
orders the interview. If the conduct of the 
legal guardian or the parent toward the child 
is at issue in the criminal case, consent must 
be obtained from a guardian ad litem, a 
court, or other appropriate person or entity 
with authority to give consent. See opinion 
#3; see also Rule 7.1 of the General Rules of 
Practice for the Superior and District Courts 
(providing procedure for appointment of 
lawyer to serve as guardian ad litem for a 
minor who is a victim or potential witness in 
a criminal proceeding). 

Rule 3.4(b) prohibits a lawyer from coun- 
seling or assisting a witness to testify falsely. 
This includes making improper suggestions or 
offering inducements that might lead a naive 
and vulnerable child to change or alter his or 
her testimony. Although a lawyer may reason- 
ably conclude that a child who is age 14 or 
older is sufficiently mature to consent to the 
interview, the lawyer may not engage in emo- 
tional manipulation or other forms of undue 
influence, coercion, or intimidation that may 
inhibit or alter the witness’ testimony. 

Rule 4.2(a) prohibits a lawyer from com- 
municating about the subject of the represen- 
tation with a person the lawyer knows to be 
represented by another lawyer in the matter 
unless the other lawyer consents or the com- 
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munication is authorized by law or court 
order. Before interviewing a child, if allowed to 
do so under this opinion, the lawyer must 
determine whether the child is represented 
and, if applicable, follow the requirements of 
Rule 4.2(a). 

Although a communication without the 
consent or knowledge of the child’s parent or 
guardian may be allowed under this opinion, a 
lawyer should err on the side of giving notice 
to the parent or guardian—and preferably 
obtaining the consent of the parent or 
guardian—unless circumstances are such that 
the lawyer has a good faith belief that the 
child’s candor may be affected by the knowl- 
edge of the parent. 


Inquiry #2: 
May the prosecutor interview the child 
who is the alleged victim of physical or sexual 


abuse? 


Opinion #2: 

Yes, subject to the same constraints set 
forth in Opinion #1. 

This opinion does not impede a prosécu- 
tor’s fulfillment of the duty under the Crime 
Victims Rights Act, N.C. Gen. Stat. Chap. 
15A, Article 46, to offer a victim the opportu- 
nity to consult with the prosecutor to obtain 
the views of the victim about the disposition of 
the case. See N.C. Gen. Stat. §15A-832(f). 
N.C. Gen. Stat. §15A-841 states that, if the 
victim is mentally or physically incompetent, 
the victim's rights under the Act may be exer- 
cised by the victim’s next of kin or legal 
guardian. A prosecutor may, therefore, fulfill 
his or her duty under the Act by speaking with 
the parent or guardian of an alleged victim 


who is under age of 14. 


Inquiry #3: 

The defendant is the child’s parent or legal 
guardian and is accused of conduct that, if 
proven, would constitute abuse or neglect of 
the child. May the defendant’s criminal 
defense lawyer interview the child subject to 
the constraints set forth in Opinion #1? 


Opinion #3: 

In most instances of alleged child abuse 
or neglect by a parent or guardian, a 
guardian ad litem (GAL) and an attorney 
advocate are appointed to represent the 
child. RPC 249 prohibits a lawyer from 
communicating with a child who is repre- 
sented by a GAL and an attorney advocate 
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unless the lawyer obtains the consent of the 
attorney advocate. If a GAL has not been 
appointed for the child, the lawyer may 
interview the child subject to the constraints 
set forth in Opinion #1. 


Endnote 


1. This opinion does not address legal issues relating to due 
process or the confrontation clause. 


Proposed 2009 Formal Ethics 
Opinion 8 
Service as Commissioner after 
Representing Party to Partition 
Proceeding 
October 28, 2010 

Proposed opinion provides guidelines for a 
lawyer for a party to a partition proceeding and 
rules that the lawyer may subsequently serve as a 
commissioner for the sale but not as one of the 
commissioners for the partitioning of the property. 


Inquiry #1: 

Attorney is retained by a person with an 
interest in property to represent him in a pro- 
ceeding to partition the property pursuant to 
Chapter 46 of the North Carolina General 
Statutes. N.C. Gen. Stat. §46-6 authorizes the 
court to appoint a disinterested person to rep- 
resent any person interested in the property 
whose name is unknown and who fails to 
appear in the proceeding. May Attorney repre- 
sent the existing client and also agree to be 
appointed to represent any unknown person 
with interest in the property? 


Opinion #1: 

No. There is a potential conflict between 
the interests of the existing client and the inter- 
ests of the unknown person(s). One of the crit- 
ical issues in a partition proceeding is whether 
the property should be sold or partitioned. See, 
eg. N.C. Gen. Stat. §$46-22(c)(party seeking 
sale has burden of proving, by a preponderance 
of the evidence, that actual partition cannot be 
made without substantial injury to the inter- 
ested parties). If Attorney has an existing client 
with a specific interest in the proceeding, 
Attorney cannot be disinterested as required 
by N.C. Gen. Stat. §$46-6 or exercise inde- 
pendent professional judgment as required by 
the Rules of Professional Conduct when eval- 
uating and representing the interests of the 
unknown person(s). The potential conflict 
cannot be resolved by consent because the 
unknown person(s) is unavailable to consent. 


Rule 1.7. 


Inquiry #2: 

At the conclusion of the proceeding, the 
clerk of court orders the public sale of the 
property and, pursuant to N.C. Gen. Stat. 
§$§1-399.4 and 46-28, appoints Attorney as 
the commissioner for the sale.! May Attorney 
serve as the commissioner and collect a com- 
mission from the public sale? 


Opinion #2: 

Yes, provided Attorney concludes that he 
can serve fairly and impartially and, further 
provided, Attorney terminates his representa- 
tion of any person with an interest in the prop- 
erty. 

The role of the commissioner is a neutral 
one with fiduciary responsibilities to all of the 
owners of the property. However, a commis- 
sioner conducting a public sale has limited dis- 
cretion because he must follow the specific 
procedural requirements for judicial sales set 
forth in Chapter 1, Article 29A of the General 
Statutes. Attorney may, therefore, serve as 
commissioner for the sale upon determining 
that he can fulfill the role impartially, without 
bias for or against any of the parties to the par- 
tition proceeding, and upon terminating his 
representation of any person with an interest 
in the property. In the similar situation of a 
lawyer serving as a trustee on a deed of trust in 
foreclosure, the ethics opinions also allow the 
lawyer to relinquish the representation of the 
lender or the debtor to serve in the impartial 
fiduciary role of trustee for the foreclosure. See 
RPC 46, RPC 82, RPC 90. 

N.C. Gen. Stat. §46-28.1 permits any party 
to a partition proceeding to file a petition for 
revocation of the order confirming the sale pro- 
vided the petition is filed within 15 days and is 
based upon grounds that are specified in the 
statute. Therefore, the client's legal needs may 
not end with the entry of the order of sale and 
the appointment of a commissioner. 
Anticipating that a client might desire addi- 
tional legal representation after the sale, at the 
beginning of the representation the lawyer 
must notify the client of the lawyer's intention 
to seek to withdraw from the representation 
upon the entry of an order of sale in order to be 
appointed by the clerk as commissioner. See 
Rule 1.4. After the entry of the order of sale and 
before seeking the permission of the clerk to 
withdraw from the representation to serve as 
the commissioner for the sale, the lawyer must 
obtain the client’s informed consent, confirmed 
in writing, to withdraw from the representation 
to serve as commissioner. See Rule 1.16. 
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At the beginning of the representation, if 
Attorney does not intend to serve as a com- 
missioner for the sale, he does not have to 
communicate with the client about potential 
service as a commissioner. If the circumstances 
change and Attorney subsequently decides to 
seek the appointment, failure to notify the 
client at the beginning of the representation 
will not prohibit Attorney from subsequently 
asking for the client's informed consent to 
withdraw to serve as a commissioner. 


Inquiry #3: 

At the conclusion of the proceeding, the 
clerk of court orders a private sale of the 
property pursuant to N.C. Gen. Stat. $$46- 
28 and 1-339.33. May Attorney be designat- 
ed as the person authorized to make the pri- 
vate sale pursuant to N.C. Gen. Stat. §1- 
339.33(1)? 


Opinion #3: 
Yes, subject to the conditions set forth in 
Opinion #2. 


Inquiry #4: 

If Attorney is appointed the commissioner 
for a public sale or the person authorized to 
make the private sale, may Attorney purchase 
the property at the sale? 


Opinion #4: 


No. As the appointed commissioner or the 
person appointed to conduct the private sale, 
Attorney has a duty to oversee the sale of the 
property in a fair and impartial manner. 
Advancing a personal interest by bidding on or 
making an offer on the property violates this 
duty. See 2006 FEO 5 (county tax lawyer who 
is appointed commissioner may not bid at tax 
foreclosure sale). 


Inquiry #5: 

At the conclusion of the proceeding, the 
clerk of court orders the public sale of the 
property but appoints another person as com- 


missioner for the sale. May Attorney bid at the 
sale on his own behalf? 


Opinion #5: 

No. This would be a conflict of interest 
between the lawyer’s self-interest in purchasing 
the property at the lowest price and the client's 
interest in selling the property for the highest 
price. Rule 1.7(a)(2). However, Attorney may 
bid on the property if he is doing so on behalf 


of the client. 
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Inquiry #6: 

At the conclusion of the proceeding, the 
clerk of court orders the partition of the prop- 
erty. May Attorney agree to be appointed as 
one of the three commissioners responsible for 


dividing the property? 
Opinion #6: 


No. A commissioner for a partitioning 
must exercise discretion in determining how to 
divide the property, thus directly affecting the 
interests of the various parties to the proceed- 
ing. Moreover, there remain opportunities for 
Attorney to advocate for his client's interests in 
the event the commissioners seek input from 
the parties or in the event of an appeal. 
Attorney cannot, therefore, serve as an impar- 
tial commissioner. Rule 1.7(a). 


Inquiry #7: 

Assume that Attorney formerly represented 
one or more of the parties in a separate but 
related partition proceeding (i.e., a prior pro- 
ceeding involving the same property that did 
not result in partition or sale), but does not 
represent any of the parties to the current pro- 
ceeding. 

May Attorney serve as one of the commis- 
sioners to conduct the sale or to partition the 


property? 
Opinion #7: 


Yes, provided Attorney determines that he 
can act impartially. See Opinion #1 and Rule 
ty 


Inquiry #8: 

Assume that Attorney formerly represented 
one or more of the parties in a separate but 
related partition proceeding (i.¢., a prior pro- 
ceeding involving the same property that did 
not result in partition or sale), but does not 
represent any of the parties to the current pro- 
ceeding. 

May Attorney serve as the court-appointed 
lawyer for any "unknown owner" pursuant to 


N.C. Gen. Stat. $46-6? 


Opinion #8: 

Yes, with the informed consent, confirmed 
in writing, of Attorney’s former client(s). Rule 
1.9(a) prohibits a lawyer who has formerly rep- 
resented a client in a matter from representing 
a new client in the same or a substantially relat- 
ed matter if the interests of the new client are 
materially adverse to the interests of the former 
client unless the former client gives informed 


consent, confirmed in writing. 


Inquiry #9: 

Assume that Attorney formerly represented 
one or more of the parties in a separate but 
related partition proceeding (i.e., a prior pro- 
ceeding involving the same property that did 
not result in partition or sale), but does not 
represent any of the parties to the current pro- 
ceeding. 

May Attorney purchase the property at the 
sale? 


Opinion #9: 

Yes, unless Attorney received confidential 
information from a former client relative to 
the property that Attorney could use to the 
former client’s disadvantage when bidding on 
the property. Rule 1.9(¢)(1). 

If a lawyer no longer represents a former 
client, the lawyer’s only duties to the former 
client are to avoid adverse representations of 
others in the same or a substantially related 
matter and to avoid using confidential client 
information to the disadvantage of the former 
client. Although the partition sale may be sub- 
stantially related to the prior partition pro- 
ceeding, a lawyer who is purchasing for his 
own interest is not engaged in the representa- 
tion of an adverse party and, therefore, the 
prohibition on representations adverse to a for- 
mer client in Rule 1.9(a) is inapplicable. 
However, the prohibition on using the confi- 
dential information of a former client to the 
disadvantage of the former client would apply 
unless, as Rule 1.9(c)(1) permits, the informa- 
tion has become generally known. 


Endnote 


. Although the procedure for judicial sales of property set 
forth in Chapter 1, Article 29A, of the General Statutes 
provides for the appointment of only one commission- 


— 


er, it is still the custom in some judicial districts for the 
clerk of court to appoint three commissioners. The 
conditions on service as a commissioner for the public 
sale of property set forth in this opinion apply equally 
to a lawyer who is appointed by the clerk to serve on a 
panel of commissioners. 


Proposed 2010 Formal Ethics 
Opinion 3 
Cross-examining Current and 
Former Clients 
October 28, 2010 
Proposed opinion provides guidance on the 


cross-examination of current and former clients. 


Inquiry #1: 


Lawyer is a criminal defense lawyer who 
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represents persons charged with various 
criminal and traffic offenses. Lawyer also 
represents police officers responding to 
investigations by internal affairs depart- 
ments. In these matters, the officers are 
threatened with professional discipline, 
including possible termination, for alleged 
conduct involving moral turpitude, dishon- 
esty, or police department policy violations. 
In such matters, Lawyer represents the police 
officer individually and does not represent 
the police department. 

Lawyer currently represents Officer in an 
internal affairs investigation in which Officer 
may be disciplined or lose his job. 

Defendant would like to retain Lawyer to 
represent him in a criminal matter. Officer is 
one of the prosecuting witnesses in 
Defendant's criminal matter. May Lawyer 
represent Defendant in the criminal matter if 
Officer is a prosecuting witness? 


Opinion #1: 

Rule 1.7(a) states that, except as provid- 
ed in Rule 1.7(b), a lawyer shall not repre- 
sent a client if the representation involves a 
concurrent conflict of interest. Pursuant to 
Rule 1.7(a)(1), a concurrent conflict of 
interest exists if the representation of one 
client will be directly adverse to another 
client. The prohibition against simultane- 
ous representation of adverse interests is 
based primarily on the duty of loyalty that 
lawyers owe their clients. See Rule 1.7, cmt. 
[1]. If a lawyer opposes a client, even in an 
unrelated matter, the client may feel 
betrayed and the lawyer-client relationship 
may be damaged. Another consideration 
under Rule 1.7 is a lawyer's obligation to 
use independent professional judgment in 
providing competent and diligent represen- 
tation to all clients. Rule 1.7(a)(2) provides 
that a concurrent conflict of interest exists if 
the representation of one client may be 
materially limited by the lawyer's duties to 
another client. 

If Lawyer must cross-examine Officer in 
Defendant's criminal matter, Lawyer has a 
concurrent conflict of interest. Comment [6] 
to Rule 1.7 specifically provides that a direct- 
ly adverse conflict may arise when a lawyer is 
required to cross-examine a client who 
appears as a witness in a lawsuit involving 
another client, as when the testimony will be 
damaging to the client who is represented in 
the lawsuit. Any attempt to discredit 
Officer’s credibility through cross-examina- 
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tion would violate Lawyer's duty of loyalty to 
Officer. Conversely, the failure to challenge 
Officer’s damaging testimony through rigor- 
ous cross-examination would violate 
Lawyer's duty to competently and diligently 
represent Defendant. Lawyer cannot cross- 
examine Officer without the risk of either 
jeopardizing Defendant’s case by foregoing a 
line of aggressive questioning or breaching a 
duty of loyalty and/or confidentiality owed 
to Officer. 

An additional function of the prohibition 
set out in Rule 1.7 is to protect client confi- 
dences. If Lawyer has confidential informa- 
tion of Officer that is relevant and material 
to the cross-examination, the representation 
of one or both of Lawyer's clients could be 
materially limited by Lawyer's duties to the 
other client and Lawyer has a concurrent 
conflict of interest. A vigorous cross-exami- 
nation of Officer may compromise Lawyer's 


duty of Officer. 
Alternatively, Lawyer could fail to cross- 


confidentiality to 


examine Officer fully, for fear of misusing 
the confidential information, which would 
breach Lawyer’s duty to competently and 
diligently represent Defendant. 

If Lawyer must cross-examine Officer in 
Defendant’s criminal matter, the resultant 
conflict of interest is nonconsentable. 
Generally, if a lawyer with a conflict rea- 
sonably believes that he will be able to pro- 
vide competent and diligent representation 
to both clients, he may take on the repre- 
sentation so long as he obtains both clients’ 
informed written consent. See Rule 1.7(b). 
However, certain conflicts are noncon- 
that the lawyer 
involved cannot properly ask for such 


sentable, "meaning 
agreement or provide representation on the 
basis of the client's consent." Rule 1.7, 
cmt. [14]. 

Consentability is determined by consider- 
ing whether the interests of the clients will be 
adequately protected if the clients are permitted 
to give their informed consent to the represen- 
tation, given the conflict of interest. Consent 
cannot be sought if the lawyer cannot reason- 
ably conclude that the lawyer will be able to 
provide competent and diligent representation 
to each client. See Rule 1.7, cmt. [15]. 

In the given fact scenario, Lawyer cannot 
reasonably conclude that he can protect the 
interests of each client, or competently and 
diligently represent each client, if Lawyer 
must cross-examine Officer in Defendant's 
criminal matter. 


Inquiry #2: 
Would 


charged only with a minor traffic violation? 


it matter if Defendant was 


Opinion #2: 

If Officer's testimony relates only to an 
uncontested issue and Lawyer reasonably 
concludes that he can forgo cross examina- 
tion of Officer without affecting the compe- 
tent defense of the case, Lawyer may repre- 
sent Defendant, provided he obtains the 
informed written consent of Defendant. See 


Rule 1.7(b). 


Inquiry #3: 

Does it matter if Officer’s personnel files 
are generally not subject to subpoena and 
may not be used for cross examination? 


Opinion #3: 

No. The fact that Officer’s personnel files 
may not be used for cross-examination may 
appear to alleviate the concern as to Lawyer's 
duty of confidentiality to Officer. However, 
Lawyer remains aware of confidential infor- 
mation relative to Officer that could inspire 
questions for cross examination. In addition, 
Lawyer owes Officer the duty of loyalty, 
which prevents Lawyer from cross-examin- 


ing Officer. 


Inquiry #4: 

Would it make any difference if the 
Fraternal Order of Police or a similar organ- 
ization arranged for or retained Lawyer to 
represent Officer? 


Opinion #4: 

No. Regardless of who retains Lawyer to 
represent Officer, Lawyer still owes Officer 
the same duties of confidentiality and loyal- 
ty. See Rule 1.8(f). Also, Lawyer’s pecuniary 
interest in obtaining further business from 
the hiring organization may create an addi- 
tional personal conflict of interest for 
Lawyer, in that he would want to avoid a rig- 
orous cross examination of a police officer to 
remain in the good graces of the organiza- 


tion. See Rule 1.7(a)(2). 


Inquiry #5: 

What if Officer is a former client at the 
time of the representation of Defendant? Is 
Lawyer required to disclose the former lawyer- 
client relationship with Officer to Defendant 
at the outset so that Defendant can make an 
informed decision about representation? 
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Opinion #5: 

If Lawyer obtained confidential informa- 
tion from Officer that is relevant to Officer's 
cross-examination and Lawyer needs to use 
that confidential information to effectively 
cross-examine Officer, then Lawyer may not 
represent Defendant. See Rule 1.9(c); 2003 
FEO 14. 

An exception to Rule 1.9(c) provides that a 
lawyer may use confidential information of a 
former client to the disadvantage of the former 
client when the information has become “gen- 
erally known." Rule 1.9(c)(1). If certain infor- 
mation as to the internal affairs investigation is 
generally known, that information may be used 
to cross-examine Officer without obtaining the 
consent of Officer. See Rule 1.9, cmt. [8]. 

If Lawyer determines that he does not 
need to use any confidential information 
that is not generally known to effectively 
cross-examine Officer, Lawyer must still dis- 
close the former lawyer-client relationship 
with Officer to Defendant so that Defendant 
can make an informed decision about 
Lawyer's representation. 


Proposed 2010 Formal Ethics 
Opinion 6 
Advertising for Legal Employment in 
Non-practicing Areas 
October 28, 2010 

Proposed opinion rules that a lawyer may 
place an advertisement for employment in prac- 
tice areas in which the lawyer does not have 
experience only if the lawyer intends to provide 
competent representation either by promptly 
obtaining competence through study and inves- 
tigation or by associating a lawyer who 1s com- 
petent in those particular areas of law. If, at the 
time the advertisement is placed, it is likely the 
lawyer will associate more experienced lawyers 
to handle the resulting cases, that fact should be 
disclosed to the public in the advertisement. 


Inquiry #1: 

Lawyer would like to advertise for legal 
employment in several areas of negligence 
law including products liability, pharmaceu- 
tical, and medical malpractice. Lawyer does 
not, however, have practice experience in 
these legal areas. For cases involving these 
areas of practice, Lawyer plans to associate 
another lawyer who is qualified in the partic- 
ular area of law. 

May Lawyer advertise for legal employ- 
ment in an area of practice in which Lawyer 
lacks experience? 
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Opinion #1: 

Yes, but only if Lawyer intends to 
promptly become competent in such repre- 
sentation by study and investigation in the 
advertised area of law or intends to associate 
an experienced lawyer to competently han- 
dle the resulting cases. 

Lawyer advertising represents commercial 
speech protected as a constitutional right. 
Central Hudson Gas & Electric Corp. v. Public 
Service Commission, 447 U.S. 557 (1980). 
Such commercial expression serves not only 
the interests of lawyers, but also assists con- 
sumers and furthers the societal interest in 
the fullest possible dissemination of informa- 
tion. /d. at 561-62. The rights of lawyers to 
advertise, however, are not unlimited. Legal 
advertisements may not be false or mislead- 
ing. See Rule 7.1. 

Pursuant to Rule 7.1(a)(1), a communi- 
cation is misleading if it contains a material 
misrepresentation of fact or omits a fact nec- 
essary to make the statement considered as a 
whole not materially misleading. For exam- 
ple, in RPC 217, the Ethics Committee 
determined that it was misleading for a law 
firm to include in its advertisements remote 
call forwarding telephone numbers under 
the names of towns in which the law firm 
did not have an office. The opinion provides 
that listing what appears to be a local tele- 
phone number in an advertisement circulat- 
ed in communities where the law firm does 
not have an actual presence, without includ- 
ing an explanation in the advertisement that 
the number is not a local telephone number 
and that there is no law office in that com- 
munity, will mislead readers as to the actual 
location of the offices. 

To avoid misleading the public, lawyers 
should be competent, or intend to promptly 
obtain competence, in the areas of law in 
which they advertise. Rule 1.1 addresses the 
subject of lawyer competence: 

A lawyer shall not handle a legal matter 

that the lawyer knows or should know he 

or she is not competent to handle with- 
out associating with a lawyer who is 
competent to handle the 

Competent representation requires the 


legal knowledge, skill, thoroughness, and 


matter. 


preparation reasonably necessary for the 

representation. 

In advertising, lawyers should not claim 
to have experience in areas of law in which 
they lack experience. Such claims are false 
and misleading. Competence in particular 


areas of law primarily arises from experience. 
In addition to experience, lawyer compe- 
tence may be gained from study and investi- 
gation. Rule 1.1 acknowledges that lawyers 
can obtain competence in a particular area of 
law by associating a lawyer experienced in 
that area of law to work with them in repre- 
senting a client. When a member of the pub- 
lic sees a lawyer’s advertisement, however, 
that person could reasonably expect that the 
advertising lawyer has or will have, at the 
time of the representation, personally 
obtained the competence necessary to han- 
dle the legal matter that is the subject of the 
advertisement. If this is not the case, and the 
lawyer instead intends to associate another 
lawyer to provide the competent representa- 
tion, members of the public could be misled 
by the advertisement. Thus, if at the time 
the advertisement is placed it is likely that 
the lawyer will later associate more experi- 
enced lawyers to handle the resulting cases, 
that fact should be disclosed to the public in 
the form of a disclaimer in the advertise- 
ment. See Co. Bar Assoc. Ethics Comm. 
Op. 76 (1987). 

Previous ethics opinions have determined 
that an appropriate disclaimer may cure an 
otherwise misleading advertisement. See, ¢.g., 
2003 FEO 3 (lawyer may advertise member- 
ship in organization with self-laudatory title, 
but when the membership information may 
create unjustified expectations, a disclaimer 
must be included in the advertisement); see 
also Rule 7.1(b) (communication by lawyer 
that contains dramatization depicting fiction- 
al situation is misleading unless it contains 
statement explaining that communication 
contains a dramatization and does not depict 
actual events or real persons). Likewise, an 
appropriate disclaimer will preclude a finding 
that Lawyer's proposed advertisements are 
likely to mislead prospective clients. If, at the 
time an advertisement is placed, it is likely 
that Lawyer will associate a more experienced 
lawyer to handle the resulting cases, that fact 
must be disclosed to the public in a disclaimer 
in the advertisement. 


Inquiry #2: 

If Lawyer associates another law firm in 
connection with a legal matter, may Lawyer 
accept a portion of the legal fees? 


Opinion #2: 
Yes. Rule 1.5(e) allows for the division of 
a legal fee between lawyers who are not in the 
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same firm. Lawyer may receive a portion of 
the legal fees associated with the referred 
matter so long as the client agrees to the 
arrangement in writing, the total fee is rea- 
sonable, and the fee division is in proportion 
to the services performed by each lawyer or 
each lawyer assumes joint responsibility for 
the representation. Rule 1.5(e). 

The assumption of joint responsibility is 
an alternative to a division of fees in pro- 
portion to the performed. 
Comment [8] to Rule 1.5 explains that 
“{jJoint responsibility for the representation 
entails financial and ethical responsibility 


services 


for the representation as if the lawyers were 
associated in a partnership.” Therefore, a 
lawyer who agrees to share legal fees must 
make reasonable efforts to ensure that the 
other lawyers who are parties to the 
arrangement comply with the ethics rules. 
See Rule 5.1. As stated in RPC 205, “when- 
ever a lawyer accepts a fee for referring a 
case to another lawyer, the lawyer remains 
responsible for the competent and ethical 
handling of the matter.” 

The ABA Committee on Ethics and 
Professional Responsibility has opined that 
joint responsibility does not require substan- 
tial services to be performed by the lawyer. 
ABA Comm. on Ethics and _ Prof’l 
Responsibility, Informal Op. 85-1514 
(1985). However, joint responsibility does 
include the same financial and ethical 
responsibility and the same responsibility to 
ensure adequate representation and commu- 
nication as one partner would have for 
another partner’s client in similar circum- 
stances. Id. 

Lawyer may receive a fee in proportion to 
the services he performs in the matter or he 
may receive a fee based on his assumption of 
joint responsibility for the representation. See 


Rule 1.5(e). 


Inquiry #3: 

If Lawyer is entitled to receive a portion 
of the legal fees, what amount/proportion of 
the legal fee is reasonable? 


Opinion #3: 

Apart from the requirements that the 
total fee be reasonable, that the client con- 
sent to the fee division, and that each law 
firm assume joint responsibility for the rep- 
resentation, the Ethics Committee declines 
to opine on the division of fees between 
lawyers or law firms. 
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Proposed 2010 Formal Ethics 
Opinion 11 
Letterhead Listing Membership in 
Organization with Self-Laudatory Name 
October 28, 2010 

Proposed opinion rules that a lawyer may 
list membership in Million Dollar Advocates 
Forum, or another organization with a self- 
laudatory name, on his letterhead only if a dis- 
claimer of similar results and information 
about the criteria for membership also appears 
on the letterhead. 


Inquiry #1: 

2003 FEO 3 considered whether a lawyer 
may advertise membership in the Million 
Dollar Advocates Forum. The opinion 
explained that this membership information 
may create unjustified expectations about 
the results the lawyer can achieve, such as the 
expectation that the lawyer obtains a mil- 
lion-dollar verdict in every case. Along with 
requirements relative to the legitimacy of the 
membership credential, the opinion stated 
that the communication must include both 
a disclaimer providing notice that similar 
results are not guaranteed, that each case is 
different and must be evaluated separately, 
and an explanation of the standards for 
membership or information on how to 
obtain the membership standards in order 
for the communication to avoid violating 
Rule 7.1(a)(2). Attorney A wants to list 
membership in the Million Dollar Advocates 
Forum on his letterhead. 

Is letterhead a communication about the 
lawyer's services? 


Opinion #1: 

Yes, letterhead is a communication about 
the lawyer’s services. Letterhead contains a 
myriad of information. The name of the 
lawyer or law firm on the letterhead com- 
municates by whom or through what entity 
services are being offered and identifies the 
nature of those services as legal services. 
Inclusion of the name of a founding lawyer 
who has passed away communicates history 
about and affiliations of the law firm. Listing 
memberships or certifications of a lawyer on 
letterhead communicates information about 
the lawyer's focus, activities, and accomplish- 
ments. The address communicates informa- 
tion about the community in which the 
lawyer or law firm offers services. Similarly, 
information about the states in which the 


firm lawyers are licensed helps a consumer to 
determine whether a lawyer may provide 
legal services in a particular jurisdiction. 
Accordingly, Rule 7.5(a) requires letterhead 
to comply with Rule 7.1, the rule on com- 
munications concerning a lawyer's services. 
This is consistent with the approach taken 
by the United States Supreme Court in cases 
in which the Supreme Court analyzed letter- 
head as commercial speech. See, ¢.g., Lbanez 
v. Florida Department of Business and 
Professional Regulation, Board of Accountancy, 
512 U.S. 136 (1994); Peel v. Attorney 
Registration and Disciplinary Commission of 
Illinois, 496 U.S. 91 (1990). 


Inquiry #2: 

May Attorney A list membership in the 
Million Dollar Advocates Forum on letter- 
head sent to prospective clients? Is a dis- 
claimer required? 


Opinion #2: 

Yes, Attorney A may list membership in 
an organization with a self-laudatory name 
or designation, such as Million Dollar 
Advocates Forum, on letterhead sent to 
prospective clients if the following condi- 
tions are satisfied: (1) the organization must 
satisfy the requirements set forth in 2003 
FEO 3 and 2007 FEO 14; (2) the letter 
must contain information on how to obtain 
the membership standards for the Million 
Dollar Advocates Forum; and (3) the letter 
must include a disclaimer to avoid creating 
unjustified expectations about the results the 
lawyer can achieve. The disclaimer must at a 
minimum explain that each case is different, 
each case must be evaluated separately, and 
that no representation is made that similar 
results will be achieved in the recipient's case. 


Inquiry 3: 

May Attorney A list membership in the 
Million Dollar Advocates Forum on letter- 
head used generally in the course of Attorney 
A’s legal practice—letterhead not sent to 
prospective clients but instead sent to exist- 
ing clients, unrepresented opposing parties, 
other laypersons, lawyers, and/or judges? Is a 
disclaimer required? 


Opinion 3: 

Yes, Attorney A may list membership in 
the Million Dollar Advocates Forum on 
such letterhead, provided the conditions 
and disclaimer requirement set out in 
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Opinion #2 are satisfied. A letter commu- 
nicates to all who see it, not just the 
intended recipient. Accordingly, letterhead 
must be accurate and not misleading, 
regardless of the intended recipient.! 
Prospective clients are not the only indi- 
viduals at risk for being misled by informa- 
tion that creates unjustified expectations, 
such as a claim of membership in the 
Million Dollar Advocates Forum or other 
self-laudatory organization. Current clients 
are at risk, particularly those who retain the 
lawyer without having seen a prospective 
client letter that includes the disclaimer. 
Unrepresented opposing parties are at risk 
of being unduly influenced by the mem- 
bership information, absent explanation. 
Furthermore, the lawyer sending a letter 
cannot guarantee that only the intended 
recipient will see the letter. Even if an 
intended recipient might have sufficient 
legal education and training to evaluate the 
claimed credential and therefore might not 
be susceptible to unjustified expectations, 
others seeing the letter—for example, non- 
lawyer assistants—may not. Providing the 
additional information set out in Opinion 
#2 and as previously required in 2003 FEO 
3 and 2007 FEO 14 will ameliorate any 
risk of creation of unjustified expectations 
from inclusion of membership information 
in a self-laudatory organization on letter- 


head. 


Endnote 


1. This opinion is consistent with the manner in which 
the United States Supreme Court addressed letterhead 
with certification information in the case of Peel, infra. 
The letter at the genesis of that case was a letter sent to 
the Attorney Registration and _ Disciplinary 
Commission of Illinois (the body that investigates and 
prosecutes cases of lawyer misconduct in Illinois). The 
Supreme Court’ discussion of whether the letterhead 
was misleading did not limit its consideration to 
whether the letterhead was misleading to the intended 
recipient—the commission—but analyzed generally 
whether the letterhead was misleading. 


Proposed 2010 Formal Ethics 
Opinion 12 
Providing Conflicts Information to 
Hiring Law Firm 
October 28, 2010 

Proposed opinion rules that a hiring law 
firm may ask an incoming law school graduate 
to provide sufficient information as to his prior 
legal experience so that the hiring law firm can 
identify potential conflicts of interest. 

After his second year of law school, a law 
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student worked as a summer clerk for Law 
Firm A in Raleigh. One of the many projects 
Law Firm A assigned to the law student was 
legal research that was part of Law Firm A\’s 
preparation of Lawsuit X. 

After the law student graduated from law 
school, Law Firm B hired the now law grad- 
uate as an associate in its Chicago office. 
After the law graduate left Law Firm A, but 
before he joined Law Firm B, Law Firm A 
filed Lawsuit X. After Lawsuit X was filed, 
lawyers in the Charlotte office of Law Firm 
B were retained to defend the case. 

The law graduate was unaware that 
Lawsuit X had been filed, or that Law Firm 
B had been retained to defend it. Before the 
law graduate joined Law Firm B, the firm 
asked him to provide information about the 
identity of the client matters he worked on at 
Law Firm A so that potential conflicts could 
be addressed. The law graduate contacted 
Law Firm A, which directed him not to dis- 
close any information about matters he had 
worked on or clients for whom he had 
worked. 

Law Firm A learned that law graduate 
was associated with Law Firm B in Chicago 
and moved to disqualify Law Firm B from 
Lawsuit X. Law Firm B established a screen 
immediately upon learning that law graduate 
had worked on Lawsuit X. 


Inquiry #1: 

Does law graduate have a conflict of 
interest that is imputed to the other lawyers 
in Law Firm B, disqualifying those lawyers 
from the representation of the defendant in 
Lawsuit X? 


Opinion #1: 

No. A law firm may hire a law graduate 
although the law firm is representing a client in 
a matter on which the law graduate previously 
worked for the opposing party while clerking 
at another law firm. Conflicts of interest creat- 
ed by work performed as a law clerk are not 
imputed to other members of a law firm under 
Rule 1.10. See Rule 1.10, cmt. [4]. 
Nevertheless, the law graduate should be 
screened from any participation in the matter. 
Id. (Note that Rule 1.10(c) allows a law firm 
to hire a lawyer who previously worked for 
the opposing party while employed at anoth- 
er law firm so long as the lawyer is timely 
screened from any participation in the mat- 
ter and written notice is given to any affect- 
ed former client.) 


Inquiry #2: 

Will a Rule 1.0(1) screen of the law grad- 
uate from Lawsuit X implemented when 
Law Firm B learned of law graduate’s 
involvement in Lawsuit X be deemed “time- 
ly” and protect the lawyers of Law Firm B 
from disqualification? 


Opinion #2: 

In order to be effective, screening meas- 
ures must be implemented as soon as practi- 
cal after a law firm knows or reasonably 
should know that there is a need for screen- 
ing. Rule 1.0, cmt. [10]. The purpose of 
screening is to assure the affected parties that 
confidential information known by the dis- 
qualified individual remains protected. Rule 
1.0, cmt. [9]. If the screen is implemented 
prior to any participation by the law gradu- 
ate in the matter and prior to the communi- 
cation of any confidential information, the 
purpose for the screening procedure will 
have been effectuated. 


Inquiry #3: 

Is it improper for a law firm to ask law 
graduates or graduates not yet admitted to 
the practice of law, who have worked as law 
clerks, to identify client matters on which 
they worked as law clerks so that the hiring 
law firm can identify potential conflicts of 
interest? 


Opinion #3: 

No. When a new law school graduate, or 
any new lawyer, joins a firm, the hiring firm 
has an obligation to protect their clients 
against harm from conflicts of interest. See 
Rule 1.7. Comment [3] to Rule 1.7 provides 
that, to determine whether a conflict of inter- 
est exists, a lawyer should adopt reasonable 
procedures to determine in both litigation and 
non-litigation matters the persons and issues 
involved. However, the identity of the persons 
and issues involved in a matter are protected 
client information under Rule 1.6(a). 

Rule 1.6(a) of the Rules of Professional 
Conduct provides that a lawyer shall not reveal 
information acquired during the professional 
relationship with a client unless (1) the client 
gives informed consent; (2) the disclosure is 
impliedly authorized; or (3) one of the excep- 
tions set out in Rule 1.6(b) applies. One of the 
exceptions set out in Rule 1.6(b) provides that 
a lawyer may reveal confidential information 
to comply with the Rules of Professional 
Conduct. Rule 1.6(b)(1). 
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The ABA Standing Committee on Ethics 
and Professional Responsibility recently 
opined that lawyers moving between firms 
should be permitted to disclose the persons 
and issues involved in a matter because the 
prohibition of such disclosure would pre- 
clude lawyers from conforming with the 
conflicts rules. ABA Comm. on Ethics and 
Prof'l Responsibility, Formal Op. 09-455 
(2009). Similarly, it is appropriate for a law 
firm to ask an incoming law school graduate 
to provide sufficient information so that the 
hiring law firm can identify potential con- 
flicts of interest. 

However, as noted in the ABA opinion, 
“any disclosure of conflict information 
should be no greater than reasonably neces- 
sary to accomplish the purpose of detecting 
and resolving conflicts and must not com- 
promise the attorney-client privilege or oth- 
erwise prejudice a client or former client.” 
Id. In addition, a lawyer or law firm receiv- 
ing conflict information may not reveal such 
information or use it for purposes other than 
detecting and resolving conflicts of interest. 


Inquiry #4: 

Is a law firm that a law graduate worked 
for permitted to disclose to a different law 
firm the identity of clients and matters that 
the law graduate worked on at the law firm 
so that the hiring firm can identify potential 
conflicts of interest? 


Opinion #4: 
Yes. See Opinion #3. 


Proposed 2010 Formal Ethics 
Opinion 13 
Receiving Fee or Commission for 
Financial Services and Products 
Provided to Legal Clients 
October 28, 2010 

Proposed opinion rules that a lawyer may 
receive a fee or commission in exchange for pro- 
viding financial services and products to a legal 
client so long as the lawyer complies with the 
ethical rules pertaining to the provision of law- 
related services, business transactions with 
clients, and conflicts of interest. 


Inquiry: 

Lawyer would like to establish an ancillary 
business that provides financial services to 
clients and non-clients. Services would 
include assistance in the selection, purchase, 


and disposition of securities, life insurance, 
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and annuities. Lawyer would be compensated 
through consulting fees, investment advisory 
fees, and commissions. The ancillary services 
would be provided by an entity separate and 
distinct from the lawyer's legal practice. 

May Lawyer offer financial services to his 
legal clients and receive a fee or commission 
based on the provision of the financial serv- 
ices and the sale of financial products? 


Opinion: 

Yes. The ethical responsibilities for a 
lawyer who provides law-related services are 
set out in Rule 5.7. When law-related servic- 
es are provided under circumstances that are 
not distinct from the provision of legal serv- 
ices, the law firm will be subject to all of the 
Rules of Professional Conduct with respect 
to the provision of the law-related services. If 
the law-related services are provided by a sep- 
arate entity, the law firm will still be subject 
to the Rules of Professional Conduct unless 
the law firms takes "reasonable measures" to 
ensure that a person obtaining the law-relat- 
ed services knows that the services are not 
legal services and that the protections of the 
lawyer-client relationship do not exist. See 
Rule 5.7(a)(2). 

Even when a lawyer provides law-related 
services through a separate entity, and takes 
the necessary measures to ensure that the 
consumer of the law-related services knows 
that the services are not legal services, the 
lawyer is still bound by the Rules of 
Professional Conduct as to the referral of his 
legal clients to the ancillary business. 
Comment [6] to Rule 5.7 provides that 
when a client-lawyer relationship exists with 
a person who is referred by a lawyer to an 
ancillary business controlled by the lawyer, 
the lawyer must comply with Rule 1.8(a) 
pertaining to business transactions with 
clients. See also Rule 1.8, cmt. [1]. Pursuant 
to Rule 1.8(a) a lawyer may only enter into a 
business transaction with a client if: (1) the 
transaction and terms are fair and reasonable 
to the client and are fully disclosed and trans- 
mitted in writing in a manner that can be 
reasonably understood by the client; (2) the 
client is advised in writing of the desirability 
of seeking and is given a reasonable opportu- 
nity to seek the advice of independent legal 
counsel on the transaction; and (3) the client 
gives informed consent, in writing signed by 
the client, to the essential terms of the trans- 
action and the lawyer's role in the transac- 
tion. Accordingly, a lawyer must make these 


disclosures and secure the requisite consent 
before providing financial services and prod- 
ucts to a client. 

Prior to the 2003 amendments to the 
Rules of Professional Conduct, Rule 1.8(b) 
provided that “during or subsequent to legal 
representation of a client, a lawyer shall not 
enter a business transaction with a client for 
which a fee or commission will be charged in 
lieu of, or in addition to, a legal fee if the busi- 
ness transaction is related to the subject mat- 
ter of the legal representation, any financial 
proceeds from the representation, or any 
information, confidential or otherwise, 
acquired by the lawyer during the course of 
the representation.” The current version of 
Rule 1.8(b) states only that a lawyer “shall not 
use information relating to representation of a 
client to the disadvantage of the client unless 
the client gives informed consent, except as 
permitted or required by these Rules.” 

Although the previous prohibition on 
receiving fees or commissions for ancillary 
business transactions related to legal repre- 
sentation has been eliminated, when dealing 
with his legal clients, Lawyer has an ethical 
duty to avoid conflicts created by his own 
personal interests. See Rule 1.7(a)(2). Rule 
1.7(b) provides that a lawyer shall not repre- 
sent a client with respect to a matter if the 
lawyer's professional judgment on behalf of 
the client may be materially limited by the 
lawyer's own personal interest. Comment 
[10] to Rule 1.7 specifically states that a 
lawyer may not allow related business inter- 
ests to affect representation, “for example, by 
referring clients to an enterprise in which the 
lawyer has an undisclosed financial interest.” 
The lawyer’s self-interest in promoting his 
financial services company must not distort 
his independent professional judgment in 
the provision of legal services to the client, 
including referring a client to the lawyer's 
own ancillary business. Rule 1.7; Rule 2.1. 

Although a conflict of interest exists in 
providing financial products to legal clients, 
the potential problems and risks can be avoid- 
ed in most transactions if the lawyer makes 
the disclosures required by Rules 1.8(a) and 
1.7(b), and obtains the client's informed writ- 
ten consent. Rule 1.7(b) allows a lawyer to 
represent a client despite a conflicting person- 
al interest if the lawyer reasonably believes his 
representation of the client will not be affect- 
ed and the client gives written consent after 
disclosure of the existence and nature of the 
possible conflict and the possible adverse con- 
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sequences of the representation. Prior to 
entering into a business transaction with a 
client, Rule 1.8(a) requires the lawyer to fully 
disclose the terms of the transaction to the 
client, including the lawyer's role in the trans- 
action, in a manner that can be reasonably 
understood by the client. In such circum- 
stances, a client should have sufficient infor- 
mation from which to decide whether to 
enter into an ancillary business transaction 
with the clients lawyer. Each transaction 
should be evaluated in accordance with its 
individual circumstances. 

In recommending financial products to 
an estate-planning client, the Oklahoma Bar 
Association recommends that the lawyer 
include elements such as the following in a 
written disclosure to the client: (a) that the 
lawyer has a business and financial relation- 
ship with the financial services company; (b) 
whether the lawyer will receive a commis- 
sion, fee, or other compensation from the 
sale of the financial product; (c) that the 
interests of the client and the interests of the 
financial services company and the lawyer, as 
an agent for the company, may be different 
and may conflict; (d) whether the lawyer or 
the financial services company is licensed to 
sell only certain types of financial products 
and, if so, why the lawyer is recommending 
the proposed product instead of other prod- 
ucts in which he or she does not have a 
financial interest; (e) that if the client author- 
izes the lawyer to disclose confidential infor- 
mation in the course of obtaining the finan- 
cial product, such disclosure may constitute 
a waiver of the client’s right to confidentiali- 
ty based upon the lawyer-client relationship; 
(f) whether the financial services company is 
also the lawyer’s client; (g) that in the event a 
claim or controversy arises, the lawyer could 
be disqualified in representation of both the 


client and the company; and (h) that the 
client should consider seeking the opinion of 
independent counsel concerning the pro- 
posed transaction. See OK Bar Ass’n Ethics 
Op. 316 (2001). 

Assuming that the financial services are 
provided under circumstances that are dis- 
tinct from the provision of legal services, and 
Lawyer ensures that the consumer of the 
financial services knows that the services are 
not legal services, Lawyer may offer his 
financial services to his legal clients and 
receive payment for the services so long as he 
complies with the requirements set out in 
1.8 and 1.7. 

Lawyer must first determine that his pro- 
fessional judgment on behalf of the client will 
not be adversely affected by his personal inter- 
est in making a profit. If Lawyer cannot rea- 
sonably make such a determination, then the 
lawyer should not refer the client to his finan- 
cial services company. See Rule 1.7(b)(1). 
Lawyer then must make an independent pro- 
fessional determination that the financial 
products and services offered by his company 
would best serve his client's interests. Prior to 
recommending his financial services and 
products to the client, Lawyer must make full 
disclosure of his personal interest in the finan- 
cial services company, as required by Rule 
1.7(b) and Rule 1.8(a) so that the client can 
make a fully informed choice. 

To the extent this opinion differs from 
RPC 238, 2000 FEO 9, 2001 FEO 9, those 


opinions are overruled. 


Proposed 2010 Formal Ethics 
Opinion 14 

Use of Search Engine AdWords to 
Advertise on Internet 

October 28, 2010 


Proposed opinion rules that the intentional 
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use of the name recognition associated with 
another lawyer, through the purchase of the 
lawyers name as an “AdWord” to be used in 
internet advertising, is deceitful and a violation 


of Rule 8.4(c). 


Inquiry: — 
Attorney A purchased a keyword adver- 
tisement through a_ search engine's 


“AdWords” program. The program allows 
advertisers to select specific words or phrases 
that should trigger their advertisements. 
When a user performs a search using the 
search engine, the advertisements triggered 
by the relevant words are shown as "spon- 
sored links" on the right side of the screen or 
results. 
Advertisements generated by “AdWords” are 


above the main — search 


separate from the search engine’s natural 
search results. The purchase of “AdWords” 
does not influence the search results or alter 
the way the advertiser's website appears in 
the natural search results. 

The keyword purchased by Attorney A 
was the name of Attorney B, a competing 
lawyer in Attorney A’s town with a similar 
practice. Attorney A’s keyword advertisement 
caused a link to his website to be promi- 
nently displayed as a “sponsored link” on the 
search engine’s search results page any time 
an internet user searched for the term 
“Attorney B” within the search engine. 
Unsponsored links also appeared on the 
results pages, as well as other relevant spon- 
sored links. 

Attorney B never authorized Attorney A’s 
use of his name in connection with Attorney 
A’s keyword advertisement, and the two 
practices have never formed any type of part- 
nership or engaged in joint representation in 
any case. 

Does Attorney A’s use of a competitor's 
name in the keyword advertisement consti- 
tute misconduct under Rule 8.4(c)? 


Opinion: 

Yes. Pursuant to Rule 8.4(c), it is pro- 
fessional misconduct for a lawyer to 
“engage in conduct involving dishonesty, 
fraud, deceit, or misrepresentation.” A 
lawyer may not purchase another lawyer's 
name to be used in his own keyword adver- 
tising. The intentional use of the name 
recognition associated with one lawyer to 
direct consumers to a competing lawyer's 
website is deceitful and a violation of Rule 


8.4(c). m 
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RULE AMENDMENTS 


Amendments Approved by the Supreme Court 


At a conference on October 7, 2010, the 
North Carolina Supreme Court approved 
the following amendments to the rules of the 
North Carolina State Bar: 


Amendment to Membership 
Requirements 
VNC Ge Aue sections: 02005 
Membership — Annual Membership Fees 
The amendment requires a State Bar 
member to update the member's address, 
including email address, each year. 


Amendment to Eliminate a Standing 
Committee of the Council 
21 NSA Gare LA. Section 
Standing Committees of the Council 
The amendment eliminates the Justice 
System Committee of the State Bar Council. 


.0700, 


Amendment to Model Bylaws for 
Judicial District Bars 

27 N.C.A.C. 1A, Section .1000, Model 
Bylaws for Use by Judicial District Bars 

The amendment to the model bylaws 
incorporates the statutory requirement 
(N.C. Gen. Stat. §84-18.1(b)) that thirty 
(30) days notice be given of any meeting at 
which there will be a vote on mandatory dis- 
trict bar dues. 


Amendments to Rules Governing 
Judicial District Grievance Committees 

27 N.C.A.C. 1B, Section .0200, Rules 
Governing Judicial District Grievance 
Committees 

The amendments increase the maximum 
number of members of a district grievance 
committee from 13 to 21 and increase the 
maximum number of public members from 


3 to 5. 


Amendments to the Rules Governing 
the Practical Training of Law Students 

27 N GIANG 1G Section 0200/7 Rutes 
Governing the Practical Training of Law 
Students 

The amendments authorize a supervising 
lawyer to issue a business card to a law stu- 
dent practicing under the auspices of the 
rules provided the student's status as a non- 
lawyer is affirmatively disclosed. 


Amendments to the Rules and 
Regulations Governing the CLE 
Program 

27 N.C.A.C. 1D, Section .1500, Rules 
Governing the Administration of the 
Continuing Legal Education Program, and 

Section .1600, Regulations Governing 
the Administration of the Continuing Legal 
Education Program 


The amendments require a lawyer to be a 
nonresident for at least six months in a given 
year to qualify for the nonresident exemp- 
tion from mandatory CLE; increase the 
number of days for submission and for pro- 
cessing of a request for approval of a course 
or program; and permit the Board of 
Continuing Legal Education to waive inter- 
est on delinquent payments of sponsor fees 
upon a showing of good cause. 


Amendments to the Rules for Prepaid 
Legal Services Plans 
27 NG AGA IES Section™.0300; Rules 
Concerning Prepaid Legal Services Plans 
The amendments authorize a member of 
the State Bar’s legal staff to review and pass 
upon initial applications for registration of 


prepaid legal services plans. 


Amendments to the Rules of 
Professional Conduct 

27 N.C.A.C. 2, Rules of Professional 
Conduct 

The amendments to Rule 8.3, Reporting 
Professional Misconduct, exempt a lawyer act- 
ing as a mediator from reporting professional 
misconduct if information relative to the mis- 
conduct is protected from disclosure by the 
North Carolina Supreme Court Standards of 
Professional Conduct for Mediators. 


Amendments Pending Approval by the Supreme Court 


At its meeting on October 29, 2010, the 
council of the North Carolina State Bar voted 
to adopt the following rule amendments for 
transmission to the North Carolina Supreme 
Court for approval (for the complete text, see 
the Fall 2010 edition of the Journal or visit 
the State Bar website (www.ncbar.gov): 


Proposed Amendments to 
Reinstatement Rules to Make 
Disciplinary Suspension Supersede 
Administrative Suspension 
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J NGAGS 1B. Discipline and 
Disability Rules, Section .0100 Discipline 
and Disability of Attorneys 

27 N.C.A.C. 1D, Rules of the Standing 
Committees of the North Carolina State Bar, 
Section .0900 Procedures for Administrative 
Committee 

The proposed amendments provide that 
an administrative suspension order dissolves 
when an order of reinstatement is granted 
from a disciplinary suspension and require 
the petitioner to pay the administrative rein- 


statement fee ($125 for membership fees 
suspension; $250 for CLE suspension) as a 
condition of reinstatement from a discipli- 
nary suspension. 


Proposed Amendments to the 
Requirements for Reinstatement from 
Administrative Suspension 

27 N.C.A.C. 1D, Rules of the Standing 
Committees of the North Carolina State Bar, 
Section .0900 Procedures for Administrative 
Committee 


Dl 


The proposed amendments to the rein- 
statement rules require a petitioner for rein- 
statement who has been inactive or sus- 
pended for a year or more to take 12 CLE 
credit hours for each year of inactivity or 
suspension. A petitioner who has been inac- 
tive or suspended for seven years or more is 
required to pass the bar examination. The 
CLE and bar exam requirements do not 
apply to a member who is on inactive status 
at the time the amendments become effec- 
tive; however, the requirements apply to any 
member who transfers to inactive status 
after the effective date of the amendments 
and to any suspended member, regardless of 
the date of suspension. The proposed rule 
amendments also allow the chair of the 
Administrative Committee to appoint a 
panel of committee members to consider a 
petition for reinstatement and make a rec- 
ommendation to the council on behalf of 
the committee and permit the secretary of 
the State Bar to reinstate an inactive mem- 
ber to active status upon petition by the 
member for reinstatement if the member 
has fulfilled all of the obligations of mem- 
bership required for reinstatement and there 
are no issues relating to the inactive mem- 
ber’s character or fitness. 


Proposed Amendment to the Plan of 
Legal Specialization 

27 N.C.A.C. 1D, Rules of the Standing 
Committees of the North Carolina State Bar, 
Sectionw/s1700;— They \Plansgot Legal 
Specialization 

The proposed amendments to The Plan 
of Legal Specialization allow the Board of 
Legal Specialization to appoint five advisory 
members to a specialty committee for the 


purpose of enhancing the ability of a special- 
ty committee to develop, administer, or give 
a specialty exam or to create a new subspe- 
cialty. The board may waive the peer review 
and examination requirements for certifica- 
tion for any initial advisory member of a spe- 
cialty committee. 


Proposed Amendments to the 
Standards for the Workers’ 
Compensation Law Specialty 

27 N.C.A.C. 1D, Rules of the Standing 
Committees of the North Carolina State Bar, 
Section .2700 Certification Standards for the 
Workers’ Compensation Law Specialty 

The proposed amendments clarify the 
CLE requirements for certification and con- 
tinued certification as a workers’ compensa- 
tion law specialist and add long-term disabil- 
ity and Medicaid/Medicare claims to the list 
of related fields for the purpose of satisfying 
the CLE requirements for certification and 
continued certification. 


Proposed Amendments to the 
Standards for the Criminal Law 
Specialty and to Create a Specialty in 
Appellate Practice 

27 N.C.A.C. 1D, Rules of the Standing 
Committees of the North Carolina State Bar, 
Section .2500 Certification Standards for the 
Criminal Law Specialty 

27 N.C.A.C. 1D, Rules of the Standing 
Committees of the North Carolina State Bar, 
Section .3000 Certification Standards for the 
Appellate Practice Specialty 

The proposed standards for a new spe- 
cialty certification in appellate practice are 
consistent with the standards for other spe- 
cialties in requiring a successful applicant to 


Proposed Amendments 


At its meeting on October 29, 2010, the 
council voted to publish the following pro- 
posed rule amendments for comment from 
the members of the bar: 


Proposed Amendments to the 
Discipline Rules to Create a Trust 
Accounting Supervisory Program 
ee NAG Aa 
Disability Rules 


Proposed amendments to the Discipline 


and 


1B, Discipline 
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and Disability Rules will create a trust 
accounting supervisory program. A lawyer 
who is found, during random auditing or 
otherwise, to be out of compliance with the 
trust accounting provisions of the Rules of 
Professional Conduct may be referred by the 
chair of the grievance committee to the pro- 
posed program. The proposed rule amend- 
ments require a referred lawyer to provide 
proof of compliance with all trust account- 
ing rules for a two-year period and, if the 


demonstrate substantial involvement, atten- 
dance at CLE seminars in the specialty, ade- 
quate peer review, and passage of an exami- 
nation. The new specialty in appellate prac- 
tice will encompass both criminal and civil 
law. Therefore, the proposed rule amend- 
ments eliminate the criminal appellate sub- 
specialty from the standards for the criminal 
law specialty. Existing criminal appellate 
practice specialists will be recognized as 
appellate practice specialists. 


Proposed Amendments to the 
Standards for the Social Security 
Disability Law Specialty 

27 NCAC 1D, Rules of the Standing 
Committees of the North Carolina State Bar, 
Section .2800, Certification Standards for 
the Social Security Disability Law Specialty 

The proposed amendments add veterans’ 
disability law to the list of related fields for the 
purpose of satisfying the CLE requirements 
for certification and continued certification as 
a social security disability law specialist. 


Proposed Amendments to the Rules of 
Professional Conduct 

27 N.C.A.C. 2, Rules of Professional 
Conduct, 0.1 Preamble: A Lawyer's 
Responsibilities; 0.2 Scope 

The proposed amendment to the 
Preamble adds a statement urging lawyers 
not to discriminate in their practices on the 
basis of race, gender, national origin, reli- 
gion, age, disability, sexual orientation, or 
gender identity. A proposed amendment to 
the Scope section of the Rules of Professional 
Conduct clarifies that the Preamble is the 
introduction to the Rules and is never the 
basis for professional discipline. 


lawyer successfully completes the program, a 
grievance file will not be opened. 


.0105 Chairperson of the Grievance 
Committee: Powers and Duties 

(a) The chairperson of the Grievance 
Committee will have the power and duty 

Chie 

(17) except in cases involving possible 

misappropriation of entrusted funds, 

criminal conduct, dishonesty, fraud, mis- 
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representation, or deceit, or other cases 
deemed inappropriate by the chair, in his 
or her discretion to refer lawyers who are 
found during random auditing or other- 
wise to be significantly out of compliance 
with the Rules of Professional Conduct to 
a_trust accounting supervisory program 
administered by the State Bar on terms 


and conditions approved by the council. 
G4 (18) ...[re-numbering remaining 


paragraphs] 
(b) Absence 
Delegation of Duties .... 


of Chairperson and 


.0112 Initial 
Determination 
(a) Investigation Authority .... 
(1) Referral to Trust Accounting 
Supervisory Program - The chair of the 


Grievance Committee, in his or her sole 


discretion, may refer a lawyer whose trust 
account record keeping is found, during 
random auditing or otherwise, to be sig- 
nificantly out_of compliance with the 
Rules of Professional Conduct into a 
supervisory program for two_ years. 
During the lawyer's two-year _participa- 
tion in the program, the lawyer must pro- 
vide to the Office of Counsel quarterly 
proof of compliance with all provisions of 
Rule 1.15. Such proof shall be in a form 
satisfactory to the Office of Counsel. If a 
lawyer agrees _to_enter the supervisory 
program, timely complies with all rules of 
the program, and successfully completes 
the program, the Grievance Committee 
will not open a grievance file on the issue 
of the lawyer’s_pre-referral_noncompli- 
ance with trust account record-keeping 
rules. If the lawyer does not agree to enter 
the program or agrees to enter the pro- 
gram but does not successfully complete 
it, a grievance file will be opened and the 
disciplinary process will proceed. The 
chair of the Grievance Committee will 
not refer to the program any case involv- 
ing possible misappropriation of entrust- 
ed funds, criminal conduct, dishonesty, 
fraud, misrepresentation, or deceit, or any 


other case the chair deems inappropriate 
for referral. If the Office of Counsel or 


the Grievance Committee discovers evi- 


dence that a lawyer who is participating 
in the program may have misappropriat- 
ed entrusted funds, engaged in criminal 
conduct, or engaged in conduct involving 
dishonesty, fraud, misrepresentation, or 


Investigations: 
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deceit, the chair will terminate the 


lawyer's participation in the program and 
will instruct the Office of Counsel to 
open a grievance file. Referral to the Trust 
Accounting Supervisory Program is not a 
defense to allegations that a lawyer mis- 
appropriated entrusted funds, engaged in 
criminal conduct, or engaged in conduct 
involving dishonesty, fraud, misrepresen- 
tation, or deceit, and it does not immu- 
nize a lawyer from the disciplinary conse- 
quences of such conduct. 


Proposed Amendments to the 
Standards for the Elder Law Specialty 

27 N.C.A.C. 1D, Rules of the Standing 
Committees of the North Carolina State Bar, 
Section .2900 Certification Standards for the 
Elder Law Specialty 

The proposed amendments to the CLE 
standard for certification in elder law require 
an applicant to acquire at least ten CLE cred- 
its in elder-law specific CLE courses during 
the three years prior to application, add “spe- 
cial needs planning” to the list of related field 
CLE, and limit the number of CLE credits 


in estate planning and taxation to 20. 


.2905 Standards for Certification as a 
Specialist in Elder Law 

Each applicant for certification as a spe- 
cialist in elder law shall meet the minimum 
standards set forth in Rule .1720 of this sub- 
chapter. In addition, each applicant shall 
meet the following standards for certification 
in elder law: 

(a) Licensure and Practice .... 

(d) Continuing Legal Education — An 
applicant must earn se-tess-than: forty-five 
(45) hours of accredited continuing legal 
education (CLE) credits in elder law and 
related fields, as specified in this rule, during 
the three full calendar years preceding appli- 
cation and the year of application, with not 
less than nine (9) credits earned in any of the 
three calendar years. Of the 45 CLE credits, 
at_least_ten (10) credits must be earned 


attending elder law—specific CLE programs. 
Related fields shall include the following: 


estate planning and administration, trust 
law, health and long-term care planning, 
public benefits, surrogate decision-making, 
older persons’ legal capacity, social security 
disability, Medicaid/Medicare claims, special 
needs planning, and taxation. No more than 
ewenty-four24) twenty (20) credits may be 


earned in the related fields of estate taxation 


The Process 


Proposed amendments to the Rules 
of the North Carolina State Bar are pub- 
lished for comment in the Journal. They 
are considered for adoption by the coun- 
cil at the succeeding quarterly meeting. 
If adopted, they are submitted to the 
North Carolina Supreme Court for 
approval. Amendments become effective 
upon approval by the court. Unless oth- 
erwise noted, proposed additions to 
rules are printed in bold and under- 
lined, deletions are interlined. 


Comments 


The State Bar welcomes your com- 
ments regarding proposed amendments 
to the rules. Please send your written 
comments to L. Thomas Lunsford II, 
The North Carolina State Bar, PO Box 
25908, Raleigh, NC 27611. 


or estate administration. 
(e) Peer Review .... 


Proposed Amendments to the Rules of 
Professional Conduct 

27 N.C.A.C. 2, Rules of Professional 
Conduct 

The proposed amendments to Rule 7.3, 
Direct Contact with Potential Clients, and its 
comment clarify that the advertising notice 
on written targeted communications solicit- 
ing professional employment must be in font 
that is as large as any other printing in the 
communication. 


Rule 7.3, Direct Contact with Potential 
Clients 

(a)... 

(c) Targeted Communications. Unless 
the recipient of the communication is a per- 
son specified in paragraphs (a)(1) or (a)(2), 
every written, recorded, or electronic com- 
munication from a lawyer soliciting profes- 
sional employment from a potential client 
known to be in need of legal services in a par- 
ticular matter shall include the statement, in 


capital letters, “THIS IS AN ADVERTISE- 
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MENT FOR LEGAL SERVICES” (the 

advertising notice) subject to the following 

requirements: 
(1) Written Communications. Written 
communications shall be mailed in an 
envelope. The advertising notice shall be 
printed on the front of the envelope, in a 
font that is as large as any other printing 
on the envelope. The front of the enve- 
lope shall contain no printing other than 
the name of the lawyer or law firm and 
return address, the name and address of 
the recipient, and the advertising notice. 
The advertising notice shall also be print- 
ed at the beginning of the body of the let- 


ter in a font as large as or larger than any 
other printing contained in the commu- 


nication thetawyersortenHenrs ramet 
thetetterbenctortsebesd, 


(2) Electronic Communications. The 


advertising notice shall appear in the “in 
reference” block of the address section of 
the communication. No other statement 
shall appear in this block. The advertising 
notice shall also appear at the beginning 
and ending of the electronic communica- 
tion, in a font as large as or larger than 


any other printing eretewyers-ortew 
firars-nante in the body of the of the 


communication or in any masthead on 
the communication. 

(3) Recorded Communications. The 
advertising notice shall be clearly articu- 
lated at the beginning and ending of the 
‘recorded communication. 

(aj. 

Comment 

[aliens 

[7] Paragraph (c) of this rule requires 


that all direct mail solicitations of potential 


clients must be mailed in an envelope on 
which the statement, “THIS IS AN 
ADVERTISEMENT FOR LEGAL SERV- 
ICES,” appears in capital letters....The 
advertising notice must also appear at the 
beginning of an enclosed letter or electron- 
ic communication in a font that is at least 
as large as the font used forthetewyers-or 
eee HH eee ete 
head for any other printing in the letter or 
communication. As explained in 2007 
Formal Ethics Opinion 15, the font size 
requirement does not apply to an insignia 
firm’s name if the insignia or border is 
used consistently by the firm in official 
The advertising notice # must also appear 
in the “in reference to” section of an email 
communication.... @ 


Clientele (cont.) 


could he justify surrendering to a circumstance 
that was trivial by comparison? 

“Right now, the most important difference 
between your heroes and you is that youre alive 
and they're not,” added Arthur, as if following 
Fritz’s chain of thought. “Besides, true heroes 
are those whose suffering goes unnoticed.” | 

Fritz sighed deeply and reached across his 


desk to tap a miniature scales of justice, 


Thank You to Our 
Meeting Sponsors 


di Santi, Watson, Capua & 
Wilson for sponsoring the Annual 
Reception and Dinner 


Investors Title Insurance Company 
for sponsoring the Annual Reception 
and Dinner 


Lawyers Mutual Liability 
Insurance Company 

Inc. for sponsoring the Councilors’ 
Dinner 


LexisNexis for sponsoring the 
Annual Reception and Dinner 
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which at present were being used to deter- 
mine how many M&M¥’s could equal the 
weight of a single Reese’s cup. The common 
ornament no longer seemed like a token 
monument to law’ affectation. Instead, it 
now reminded him that, in the end, things 
have a way of evening out. 

As he stared broodingly at the scales, he 
noticed that he had difficulty focusing on 
them. Maybe the scotch was taking effect. 
Maybe he was becoming emotional. Most 
likely, it was a combination of both. Either 
way, he didn’t want Arthur seeing him like this. 
He slowly arose from his chair, his head reeling 
as blood raced through his body. 

~ “Arthur, I'd like to be your attorney a little 
while longer, if you'll have me.” 

“T wouldn't have it any other way.” 

“You'll forgive me if I ask you to take your 
leave while I take some time to process every- 
thing.” 

“Of course.” 

“I appreciate you coming out tonight.” 

“Normally it’s the client calling the lawyer 
with a crisis. It’s nice to be on the other side for 
once. But I'll call you next week to see how 
youre doing. I trust you won't bill me for that.” 

Fritz returned a smile. “Only one way to 
find out.” 

The lawyer slowly shuffled to the oppo- 
site corner of the room to see off his guest. 
Arthur was now standing as well, and 
stretched his arms as if preparing to shake. 
His stature seemed confident yet inviting. In 


a moment, Fritz understood the gesture as it 
was meant to be. It wasn’t a stretch at all. It 
was a benediction. He reached out to accept 
his friend’s gesture. 

Instead, his hand brushed against a pane of 
polished glass. 

Startled, the attorney stepped backwards, 
inadvertently knocking a pile of paperwork off 
his desk. He froze completely, reflecting for a 
time on what had happened, and now realized 
the full extent of his insobriety. He looked all 
around the office. Except for his stumbling 
form, the room was empty. 

He looked down at the papers scattered 
around his feet. He quietly gathered them and 
placed them neatly in their original position. 
Tonights work would have to wait until 
tomorrow. He had more important priorities. 

The first item of business was to get his 
affairs in order. He grasped the bottle of scotch 
from his desk and went to the bathroom to 
drain it. 

Arthur closed the door behind him as he 
exited. Inside, the lamplight from the desk 
reflected into the corner mirror, illuminating 
the cozy office. The light shone brightest on 
the glass pane of the door, revealing a message 
broadcast to all who entered: 

Arthur Fritz, Attorney At Law. ™ 


Brian Ernst is a contract attorney based in 
Raleigh. He dedicates this piece to his grandpar- 
ents, Sallie Moore and Lawrence Ernst, and to all 
those in need of redemption. 
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FHE DISCIPLINARY DEPARIMENT 


Grievance Committee and DHC Actions 


Disbarments 

Tracy Barley of Durham surrendered 
her law license and was disbarred by the 
Wake County Superior Court. Barley mis- 
appropriated entrusted funds totaling at 
least $53,275.44. 

James Baum, formerly of Raleigh, 
accepted fees, costs, and fines from clients 
while he was administratively suspended, 
did not provide the legal services for which 
the fees were paid, and used the costs and 
fines for his own benefit. Baum was dis- 
barred by the DHC. 

Savannah Bowie of Charlotte fraudu- 
lently claimed a dependent on her federal 
income tax return. Bowie surrendered her 
law license and was disbarred by the DHC. 

In January 2009, the DHC suspended 
Frederick Pierce of Raleigh for four years. 
During that suspension, Pierce engaged in 
the unauthorized practice of law and did 
not respond to the Bar. He was disbarred 
by the DHC. 

Ivan N. Walters of South Carolina, who 
was licensed in both North and South 
Carolina, served as closing lawyer for a 
fraudulent real estate enterprise in SC. 
Walters pled guilty in federal court in 
South Carolina to misprision of felony in 
violation of 18 U.S.C. § 4 for concealing 
and failing to report his knowledge of his 
client’s bank fraud. Walters was disbarred 
by the DHC. The South Carolina Bar sus- 
pended him for one year. 

Jonathan Alexander McCollum of 
Raleigh surrendered his law license to the 
State Bar Council and was disbarred. 
McCollum forged two documents  pur- 
porting to be court orders, made false rep- 
resentations to his clients about those doc- 
uments, and made false representations to 
the State Bar. McCollum pled guilty to two 
counts of common law forgery in Wake 
County District Court. 


Suspensions & Stayed Suspensions 
The Wake County District Court sus- 
pended Jonathan Alexander McCollum of 
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Raleigh for six months as part of a plea 
agreement. McCollum pled guilty to com- 
mon law forgery. He was later disbarred by 
the State Bar Council. 

John Austin of Raleigh forged his wife's 
signature and affixed a false jurat to a deed 
of trust securing a loan he obtained to pay 
delinquent taxes. Austin did these things 
because he was afraid to tell his wife he 
owed back taxes. He did not intend to 
defraud the lender. The DHC suspended 
Austin for six months. 

LaShon Harley of Raleigh inappropri- 
ately disbursed funds from her trust 
account, did not reconcile her trust 
account, did not follow proper trust 
accounting procedures, and did not timely 
disburse client funds, including title insur- 
ance premiums. The DHC suspended 
Harley for three years. The suspension is 
stayed for five years upon compliance with 
numerous conditions. 

Jacksonville lawyer Janet Reed engaged 
in plea negotiations with an assistant dis- 
trict attorney but did not disclose the exis- 
tence of an additional criminal charge 
against her client and added this charge to 
the plea agreement form for dismissal with- 
out notifying the prosecutor or obtaining 
his consent. In an unrelated case, Reed 
filed a motion containing false factual alle- 
gations. [he DHC suspended Reed for five 
years. At the end of five years, she must 
comply with numerous conditions before 
she can be reinstated. 

Walter Ricks of Durham did not act 
with reasonable diligence and promptness, 
did not communicate with his client, did 
not comply with his client's demand that 
he surrender the client’s file, and did not 
respond to the Bar. The DHC suspended 
Ricks for three years. After 18 months, he 
may apply for a stay of the balance upon 
compliance with numerous conditions. 

Christopher Watkins of Graham did 
not timely file and pay his state and feder- 
al income tax returns for tax years 2005, 


2006, and 2007. The DHC suspended 


him for three years. The suspension is 
stayed upon compliance with numerous 
conditions. 


Interim Suspensions 

The DHC entered an order of interim 
suspension against Roxboro lawyer and 
former elected District Attorney Joel 
Brewer. Brewer pled guilty to seven counts 
of misdemeanor assault on a female, one 
count of misdemeanor impersonating a law 
enforcement officer, and one count of mis- 
demeanor willful failure to discharge 
duties. 

The DHC entered an order of interim 
suspension against Cullowhee lawyer John 
Lewis. Lewis was convicted of 12 felonies 
for forging judges’ signatures on at least 
four court documents. 


Censures 

The DHC censured Glen Cipriani of 
Charlotte for disclosing and using confi- 
dential client information for his own 
benefit. 

Barbara B. DuRant of Oxford was cen- 
sured by the Grievance Committee. After 
she agreed to represent the defendant in a 
child custody case, Durant filed a frivolous 
motion for change of custody and engaged 
in improper ex parte communication with 
a judge. 

Todd W. Davis of Murphy was cen- 
sured by the Grievance Committee. Davis 
affixed his notary seal to an unsigned will 
and then directed his staff to falsely attest 
that they had witnessed the signing of the 
will and that they had notarized the “wit- 
ness’ signatures. In his response to the 
State Bar’s inquiry about the matter, Davis 
falsely stated that he “never directed any 
employees who were not present to sign the 
will.” 

Melvin L. Wall Jr. of Charlotte was 
censured by the Grievance Committee. 
Wall neglected his client’s divorce case and 
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BAR UPDATES — 


State Bar Swears in New Officers 


di Santi 


di Santi Installed as President 

Boone attorney Anthony S. (Tony) di Sanu 
was installed as president of the North Carolina 
State Bar. He was sworn in at the Bar's Annual 
Dinner on Thursday, October 28, 2010, by 
North Carolina Supreme Court Chief Justice 
Sarah Parker. 

Mr. di Santi served in the United States 
Army from 1966 through 1969. For his service 
in Viet Nam he was awarded the Silver Star and 
Purple Heart. 

He earned a BS degree in Business 
Administration from University of North 
Carolina at Chapel Hill and JD degree from the 
Wake Forest University School of Law. He was 
admitted to the practice of law in 1975 and cur- 
rently practices with the Boone firm of di Santi 
Watson Capua & Wilson. 

Mr. di Santi has had substantial involvement 
in local and state bar organizations. He has 
served as president of the Watauga County Bar 
Association and is a member of the North 
Carolina Bar Association and the American Bar 
Association. He has served on the North 
Carolina State Bar Council since 2001. Mr. di 
Santi chaired the Publications Committee, the 
Authorized Practice Committee, and the Issues 
Committee, and was vice-chair of the Grievance 
Committee and Administrative Committee. 

Mr. di Santi has been active in numerous 
civic organizations including the Blowing Rock 
Rotary Club, Boone Kiwanis Club, Blowing 
Rock Community Foundation, Blowing Rock 
Stage Company, Blowing Rock Charity Horse 
Show Foundation, Blowing Rock Art and 
History Museum, and the Blowing Rock 
Chamber of Commerce, on which he served 
two terms as president. From 1984 through 
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1992 he served on the 
Blowing Rock Town 
Council. 

Mr. di Santi is 
married to Deborah 
and they have one 
daughter who is a 


graduate of UNC. 


Fox Elected as 
President-Elect 

Winston-Salem attorney James R. (Jim) Fox 
was sworn in as president-elect of the North 
Carolina State Bar in October at the Bar's 
Annual Dinner. 

Mr. Fox received his AB degree in History 
from Duke University in 1968 and his JD from 
Duke University School of Law in 1971, where 
he served on the Editorial Board of the Duke 
Law Journal He was a partner in the firm of 
Howrey & Simon in Washington, DC, where 
he practiced from 1971 to 1984. In 1984 he 
returned to North Carolina and began practice 
with the Winston-Salem firm of Bell, Davis & 
Pitt, where he was a partner until 2006. He 
remains of counsel to Bell, Davis & Pitt, and is 
currently serving as general counsel to Pike 
Electric, Inc., a publicly held electric power, 
construction, and maintenance company locat- 
ed in Mount Airy. A litigator and trial lawyer, 
Mr. Pox is a fellow of the American College of 
Trial Lawyers and an adjunct professor of Trial 
Practice and Pretrial Litigation at Elon 
University School of Law. 

Mr. Fox has had substantial involvement in 
local and state bar organizations. He served as 
chair of the State Bar's Disciplinary Hearing 
Commission, as chair of the NCBA's Trial 
Practice Curriculum Committee, as a member 
of the Executive Committee of the Bar 
Association's Litigation Section, and as vice- 
president of the Forsyth County Bar 
Association. While on the State Bar Council, 
Fox has chaired the Grievance Committee, 
Statute of Limitations Study Committee, and 
Special Disciplinary Guidelines Committee, 
and was vice-chair of the Authorized Practice 
Committee. He has also served on the Special 
Committee on Real Property Closings, 


Emerging Issues Committee, Executive 
Committee, Program Evaluation Committee, 
and Disciplinary Review Committee. 

Mr. Fox is also active in numerous civic 
organizations, as well as in Duke Alumni activ- 
ities. He resides in Winston-Salem with his wife, 


Debbie. They have two daughters, Alexandra 


and Victoria, who are in college. 


Kapp Elected as Vice-President 

Raleigh attorney M. Keith Kapp was sworn 
in as vice-president of the North Carolina State 
Bar in October at the Bar's Annual Dinner. 

Kapp earned an AB degree, with honors, 
from UNC and a JD, also with honors, from 
UNC School of Law. 

Kapp is a partner, vice-president, and 
board member at his firm, Williams Mullen. 
He represents businesses, ranging from multi- 
national to private or family-owned enterpris- 
es, in connection with their commercial litiga- 
tion and regulatory needs. He advises clients 
on the laws of contract, shareholder rights, 
antitrust, franchise relations, warranty, con- 
sumer protection, unfair trade practices, and 
various regulatory statutes. As a member of 
the Commercial Arbitration Panel of the 
American Arbitration Association, Kapp also 
provides arbitration services. 

Kapp has had substantial involvement in 
local and state bar organizations. He served as 
president of the Wake County Bar Association 
and served on the Board of Governors of the 
North Carolina Bar Association. As a State Bar 
councilor, Kapp chaired the Ethics 
Committee, Facilities Committee, and 
Administrative Committee. He has also served 
on the Grievance Committee, Emerging Issues 
Committee, Issues Committee, Paperless 
Banking Committee, Executive Committee, 
Disciplinary Review Committee, and Program 
Evaluation Committee. 

Mr. Kapp is active in numerous civic 
organizations including the Moravian 
Ministries Foundation, the Raleigh Kiwanis 
Club, and the Raleigh Little Theatre. 

Kapp is married to Chancy McLean 
Kapp. Their daughter, Katie, is a rising col- 


lege senior. ™ 
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Resolution of Appreciation of 


Barbara B. Weyher 


WHEREAS, Barbara B. Weyher was elected by her fellow lawyers from the 10th Judicial District in January 1998 to serve 


as their representative in this body. Thereafter, she was elected for three successive three-year terms as councilor; and 


WHEREAS, in October 2007 Ms. Weyher was elected vice-president, and in October 2008 she was elected president-elect. 
On October 22, 2009, she was sworn in as president of the North Carolina State Bar; and 


WHEREAS, during her service to the North Carolina State Bar, Ms. Weyher has served on the following committees: 
Consumer Protection; District Bar, Lawyers’ Trust Accounts, Paralegal, Grievance, Authorized Practice, Executive, Ethics, 
Special Committee on UPL and Bar Admissions, Administrative, LAP, Publications, Issues, Disciplinary Review, Facilities, 
Finance & Audit, Special Disciplinary Guidelines, and Program Evaluation Miscellaneous Subcommittee; and 


WHEREAS, Bonnie Weyher, being only the second woman ever elected to serve as president of the North Carolina State 
Bar, came to office conscious of the fact that women and minorities have not yet been proportionately represented on the 
State Bar Council, and aware that the council has, consequently, not yet had full access to the perspective and talent of such 
lawyers. From the very beginning of her term, she firmly resolved that, through her leadership, a conscientious effort would 
be made to understand why the situation persists and to remove all unreasonable barriers to full participation in the gover- 
nance of the State Bar by all of its members. Accordingly, she commissioned an Outreach Committee to study the matter and 
to make recommendations. Its report is now in hand and foreshadows a future in which the “self” in “self-regulation” will 
have reference to all of ourselves; and 


WHEREAS, Bonnie Weyher came to office in the midst of a mighty undertaking—the design and construction of a new 
headquarters for the North Carolina State Bar. Under her steady hand, the project has progressed in spite of the usual array 
of aggravations that tend to beset such complicated and expensive endeavors. Although her presidency marked neither the 
beginning nor the end of the process, her personal involvement will ultimately be reckoned essential to the monumental 
accomplishment that the new building will represent. Many generations of lawyers who govern and are governed from the 
new building will be indebted to her; and 


WHEREAS, Bonnie Weyher, like so many of her predecessors, has been dedicated to advancing the cause of professionalism 
within the Bar as a whole and within certain areas of practice in which discord has been persistent. To ensure that all lawyers are 
initially invested with an understanding of the profession’s core values, she resolutely fostered the development of a mandatory pro- 
fessionalism course for newly-admitted attorneys. To eliminate the rancor and mistrust that have long characterized relations 
between criminal defense lawyers and prosecutors in many areas of the state, she convened a summit meeting of leading practi- 
tioners of criminal law, in conjunction with the Chief Justice's Commission on Professionalism, that helped to open lines of com- 
munication and to dissipate ill will. Through these initiatives, and through the force of her own wonderful example, Bonnie 
Weyher has consistently defined and propagated the professional ideal among her fellow lawyers; and 


WHEREAS, Bonnie Weyher has, as president of the North Carolina State Bar, led from the front and from our midst. She 
has been an inspirational and ubiquitous leader, personally present at countless bar meetings, seminars, and celebrations, 
investing every occasion with the gracious force of her personality and the dignity of her office. Moreover, she has been just 
as accessible to and esteemed by the members of the State Bar’s staff. They have deeply felt her support and appreciation and 
good humor. No one who has occupied her high office has ever been better liked or more loved. 


NOW, THEREFORE, BE IT RESOLVED that the council of the North Carolina State Bar does hereby publicly and 
with deep appreciation acknowledge the strong, effective, and unselfish leadership of Bonnie Weyher, and expresses to her its 
debt for her personal service and dedication to the principles of integrity, trust, honesty, and fidelity. 


BE IT FURTHER RESOLVED that a copy of this resolution be made a part of the minutes of the annual meeting of 
the North Carolina State Bar and that a copy be delivered to Barbara B. Weyher. 
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Fifty-Year Lawyers Honored 


As is traditional, members of the North Carolina State Bar who are celebrating the 50th anniversary of their admission to practice were 
honored during the State Bar's Annual Meeting at the 50-Year Lawyers Luncheon. One of the honorees, former State Bar President Robert J. 
Robinson, addressed the gathering, and each honoree was presented a certificate by the president of the State Bar, Barbara B. Weyher, in recog- 


nition of his service. After the ceremonies were concluded, the honorees in attendance sat for the photograph below. = 


In alphabetical order: Edmund I. Adams, E. Osborne Asycue Jr, Robert B. Bell, Donald R. Canady, Ronald C. Dilthey, Marshall F Dotson Jr., James 
G. Exum Jr, Robert L. Farmer, Richard C. Forman, Robert R. Hayes, Walton K. Joyner, I. Beverly Lake Jr, Clinton O. Light, Robert L. Lindsey Jr, 
William E. Marshall Jr., George B. Mast, John G. Mills III, James D. Monteith, Thomas L. Norris Jr., Martin C. Pannell, Joseph M. Parker Jr., Wade 
H Penny Jr, Harrell Powell Jr., Robert J. Robinson, Frank L. Schrimsher, Dalbert U. Shefie, Sherwood H. Smith Jr., Raymond M. Taylor, Richard 


Von Biberstein Jr, Richard M. Warren, Harold L. Waters 


In Memoriam 
Virginia Q. Beverly 
Jacksonville, FL 


Edward J. David 
Fayetteville 


Charles B. Elderkin 
Charlotte 


Moses B. Gillam Jr. 
Windsor 


Eugene C. Hicks III 
Charlotte 
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James F. Latham 
Burlington 


James R. Mattocks 
Trinity 


Lennox P. McLendon Jr. 


Greensboro 


George H. Newsome 


Raleigh 
Bruce H. Robinson Jr. 


Wilmington 


David P. Russ Jr. 
Fayetteville 


Andrew G. Siket 
Fort Lauderdale, FL 


Richard G. Singer 
Raleigh 


Thomas H. Suddarth Jr. 
Chapel Hill 


L.B. Tillery Jr. 
Wilmington 


Herbert L. Toms Jr. 
Raleigh 


Katherine D. Woodruff 
Sugar Land, TX 
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Law School Briefs 


All of the law schools located in North 
Carolina are invited to provide material for 
this column. Below are the submissions we 
received this quarter. 


Charlotte School of Law 

Bar Passage Success—Vhe 53 graduates 
of the Charlotte School of Law who took 
the North Carolina bar exam for the first 
time this July achieved a passage rate of 
86.79%, above the 83.36% average for all 
first-time takers in the state. The passage 
rate places CharlotteLaw third highest 
among North Carolina's seven law schools. 

Competition Wins—Charlotte School of 
Law’s Trial Team placed in the top four in 
the nation in the AAJ Student Trial 
Advocacy Competition Finals held in New 
Orleans last spring. Last month, 
CharlotteLaw took first place at the 
University of the Free State Moot Court 
Competition in Bloemfontein, South 
Africa, winning the English Division and 
the Overall Best Team. The school will host 
the regional competition of the TYLA 
National Trial Competition in February. 
Clinic Update—As_ of 
September the Beazer Homes Restitution 
Fund community clinics at CharlotteLaw 
have helped 362 families file claims that 
total’ $2325249732:34= «Students 
CharlotteLaw’s Pro Bono Program and 
Public Interest Law Society (PILS) are 
helping file claims for Beazer homeowners 
seeking refunds under the $50 million set- 
tlement reached last summer with federal 
prosecutors. Other NC law schools inter- 


Beazer 


from 


ested in receiving training to conduct these 
clinics are encouraged to contact 
CharlotteLaw at 704.971.8382 or clin- 
ic@charlottelaw.edu. 

Students’ Rule Making Success— 
Students in CharlotteLaw’s Civil Rights 
Capstone class have contributed to the local 
federal rules of civil procedure for the 
United States District Court for the Western 
District of North Carolina. In working to 
help develop the course, students discovered 
that the Court did not have a local student 
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practice rule, prompting the students to 
research various state and federal student 
practice rules and to draft a proposed rule. 
After submitting the proposed rule to the 
district court for review, the Western 
District adopted its first ever student prac- 
tice rule on June 24, 2010, and it is expect- 


ed to be enacted this fall. 


Duke Law School 
Duke Law launched its 
Entrepreneurship LLM program in August 


Law and 
with an unusual orientation exercise 
designed to set a distinctive tone for the new 
program. During a two-day session led by 
the Charlotte-based Innovation Institute, 
students were challenged to explore their 
own capacity to take risks and be innovative. 
The goal of the program was to enable the 
class of 14 students to better understand the 
discipline and processes that underlie cre- 
ativity and to develop the tools needed to 
better utilize the creative process in their 
future professional lives as entrepreneurial 
lawyers. 

Faculty News 

Professor Francis McGovern was hon- 
ored by the National Center for Victims of 
Crime with a 2010 Leadership Award on 
Sept. 28. McGovern was honored as a leader 
who has “fought tirelessly on behalf of vic- 
tims of financial crime,” according to the 
organization’s press release. As a court- 
appointed special master or neutral expert, 
“his creative solutions for significant mass 
claim litigation, wide-ranging financial 
crimes and the tragic Station Nightclub fire 
litigation have helped numerous victims 
receive justice more quickly than was previ- 
ously possible.” 

Clinical Professor Jane Wettach, director 
of Duke’s Children’s Law Clinic, was hon- 
ored by the North Carolina Justice Center 
with its 2010 “Defender of Justice Award” 
in the area of litigation on Sept. 30. 
According to Justice Center Executive 
Director Melinda Lawrence, the award rec- 
ognizes both Wettach’s “lifetime of work” as 
an advocate on behalf of children and fami- 


lies in the state and her recent efforts on 
behalf of students subject to long-term 
school suspensions and expulsions. 
Supreme Court Justice Samuel A. Alito 
discussed his distinguished career in law, 
public service, and on the federal bench 
during a lunchtime conversation with 
Dean David FE. Levi at Duke Law School 
on Sept. 15. Alito also taught a week-long 
seminar to upper-year students titled 
“Current Issues in Constitutional 
Interpretation.” It was his second year 


teaching at the Law School. 


Elon University School of Law 

Professor of Law Henry Gabriel has been 
appointed to the ABA’s International and 
Domestic Policy Advisory Group. 

James G. Exum Jr., former NC Supreme 
Court Chief Justice, distinguished jurist-in- 
residence, and advisory board member at 
Elon Law, has been selected to co-chair the 
NCBA Judicial Independence Committee. 
He has also been appointed to the Board of 
Trustees for the NC State Bar Plan for 
Interest on Lawyers’ Trust Accounts. 

Roland Smith, Skeens-Watson Visiting 
Professor of Leadership, has been appointed 
special adviser for the NCBA initiative to 
create a Leadership Academy for young 
lawyers. 

The Woodrow Wilson 
Fellowship Foundation has announced that 
it will award former NC governor and Elon 


National 


Law advisory board member James B. Hunt 
Jr. with the Frank E. Taplin Jr. Public 
Intellectual Award. 

Nexsen Pruet has announced that former 
NC governor and Elon Law advisory board 
member James E. Holshouser Jr. will lead 
the firm’s recently expanded public policy 
and government affairs practice in North 
Carolina with Ernest Pearson. 

New faculty members 

Angela Gilmore specializes in the areas of 
trusts and estates, nonprofit organizations, 
real estate law, and lesbian and gay rights. 
She is a graduate of Houghton College and 
the University of Pittsburgh School of Law. 


De) 


Robert Parrish previously taught at the 
Indiana University Maurer School of Law. 
He specializes in legal writing and civil 
rights law, among other areas. Parrish is a 
graduate of Indiana University, Duke 
University, and UNC School of Law. 

Patricia Perkins has served as C.O.O. of 
a consulting company to federal govern- 
ment agencies and as a litigator with Smith 
Moore Leatherwood LLP. She is a graduate 
of Davidson College and Vanderbilt 
University School of Law. 

Michael Rich previously served as an 
assistant professor at Capital University Law 
School. His areas of research include crimi- 
nal law, civil and criminal white-collar liti- 
gation, police investigatory methods, and 
government fraud. Rich is a graduate of the 
University of Delaware and Stanford Law 
School. 


North Carolina Central University 
School of Law 

The North Carolina Central University 
School of Law has received a grant of nearly 
$2 million in federal stimulus funds to 
upgrade broadband service using technolo- 
gy to extend community legal services 
through the law clinic at NCCU School of 
Law. This money will underwrite a project 
that uses videoconferencing to provide low- 
income residents greater access to legal serv- 
ices. It will extend classes to 22 legal assis- 
tance sites across North Carolina and four 
other state universities. The project also 
includes legal writing seminars for under- 
graduates to better prepare them for law 
school. NCCU School of Law was one of 
two programs receiving grants. 

To commemorate National Constitution 
Day the NCCU School of Law unveiled a 
Mural of the Constitution created by famed 
muralist, Michael Brown. The guest speaker 
was Randall Kennedy, the Michael R. Klein 
Professor of Law at Harvard Law School. In 
his lecture, Professor Kennedy examined 
aspects of the US Constitution as it relates 
to the historic and present-day understand- 
ing of US citizenship. Art Pope, President of 
the John William Pope Foundation, gave 
dedication remarks recognizing the evolu- 
tionary growth of our Founding 
Documents. Dean Pierce expressed his grat- 
itude on behalf of the law school to Art Pope 
and The Pope Foundation for their gener- 
ous financial support for this work of art. 

At the annual meeting of the American 
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Bar Association in San Francisco, Dean 
Raymond C. Pierce was elected to serve a 
three-year term on the 23-member council 
of the Section of Legal Education and 
Admissions to the Bar. The council is the 
national accrediting agency authorized by 
the US Department of Education for pro- 
grams leading to the JD degree. The 
Council is also charged with review and 
development of all standards of accredita- 
tion for law schools. 


University of North Carolina School 
of Law 

Bar Passage Rate Highest in the State— 
UNC graduates achieved the highest bar 
exam passage rate in the state this July, with 
90.28 percent passing. Also, nearly 92 per- 
cent of first-time test takers passed. 

On the Supreme Court Nomination 
Process—The school and UNC honored 
Constitution Day on September 17 with a 
lecture by Professor Michael Gerhardt, who 
served as special counsel to Sen. Patrick 
Leahy (D-VT) and his staff in preparation 
for the hearings for the Supreme Court 
nominations of Sonia Sotomayor and Elena 


Kagan. 
North Carolina Law Review 
Symposium—The journal hosted 


“Adaptation and Resiliency in Legal 
Systems,” a symposium to examine critical 
issues such as how legal regimes respond to 
uncertainty and dynamism in the regions 
they seek to affect. Moderated by Professor 
Maria Savasta-Kennedy. 

Eichner Publishes “The Supportive 
State’—Oxford University Press released 
Professor Maxine Eichner’s book examining 
the government’ role in addressing the vital 
caretaking and human development func- 
tions that families perform. 

CLE Programs—Recent and upcoming 
CLE programs include the Dan K. Moore 
Program in Ethics, October 15; Shape of the 
Coast, November 5; and the Festival of 
Legal Learning, February 11-12, 2011. Visit 
www.law.unc.edu/cle. 

Alumnus Tom Ross Named President of 
UNC System—Tom Ross, who earned his 
law degree from UNC School of Law in 
1975, will succeed Erskine Bowles as presi- 
dent of the UNC system. 

Law Alumni Awards—TVhe school pre- 
sented three alumni with the Distinguished 
Alumni Award: John B. McMillan, class of 
1967; the late Ashley Osment, class of 1995; 


and The Hon. Ben EF Tennille, class of 1971. 
The school also conferred its Outstanding 
Recent Graduate Award to Edward F. Hanes 
Jr., class of 2000. 


Wake Forest University School of Law 

Wake Forest University School of Law 
Dean Blake D. Morant has been selected for 
the prestigious Equal Justice Works’ John R. 
Kramer Outstanding Law School Dean 
Award. This award honors a law school dean 
who has successfully demonstrated leader- 
ship in building an institution that nurtures 
and fortifies a spirit of public service during 
his tenure at an Equal Justice Works partic- 
ipating member law school. 

With the blessing and support of Wake 
Forest University President Nathan O. 
Hatch and law school associate deans Ann 
Gibbs, Suzanne Reynolds, and Ronald 
Wright, a nomination package was prepared 
by Craig Principe (12), the Pro Bono 
Project's public relations coordinator. Some 
of Dean Morant’s key accomplishments 
highlighted in the nomination package 
included: 

® establishing a vision for the law school 
that incorporates a strong commitment to 
pro bono service, public interest careers and 
community outreach; 

™ creating field work opportunities for 
students through the establishment of the 
Community Law and Business Clinic, the 
Innocence and Justice Clinic and the 
Washington, D:Ge Metropolitan 
Externship program; 

® promoting community outreach and 
public service careers through the establish- 
ment of the Pro Bono Project, the Public 
Interest Initiative, the Public Interest 
Retreat, and the hiring of a director of out- 
reach; 

= and promoting scholarships in the area 
of public interest law through the establish- 
ment of the Journal of Law and Policy. 

The mepast of the 
Outstanding Law School Dean Award are 
among some of the fields’ best known and 


five recipients 


most respected law school deans: Larry 
Kramer of Stanford Law School in 2009, 
Elena Kagan of Harvard Law School in 
2008, Karen Rothenberg of the University 
of Maryland School of Law in 2007, 
Katharine Bartlett of Duke University 
School of Law in 2006, and Gene R. Nichol 
of University of North Carolina School of 
Law in 2005. # 
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Client Security Fund Reimburses Victims 


At its October 28, 2010, meeting, the 
North Carolina State Bar Client Security 
Fund Board of Trustees approved payments 
of $39,000 to four clients who suffered 
financial losses due to the misconduct of 
North Carolina lawyers. 

The new payments authorized were: 

1. An award of $14,000 to a former 
client of Mark Waple of Fayetteville. The 
board found that Waple was retained to rep- 
resent the client in an appeal to the Merit 
System Protection Board. Waple failed to 
provide any valuable legal services for the fee 
paid prior to a trustee being appointed to 


close Waple’s practice. 

2. An award of $10,000 to a former 
client of Lyle Yurko of Charlotte. The board 
found that Yurko was retained to review a 
client’s case for possible post-conviction 
relief. Yurko was paid by the client’s father. 
Yurko abandoned his practice without pro- 
viding any valuable legal services for the fee 
paid. The board authorized payment to be 
made to the client's father. 

3. An award of $5,000 to a former client 
of Lyle Yurko. The board found that Yurko 
was retained to review a client’s case for pos- 
sible post-conviction relief. Yurko was paid 


by the client’s brother. Yurko abandoned his 
practice without providing any valuable 
legal services for the fee paid. The board 
authorized payment to be made as directed 
by the client’s brother. 

4. An award of $10,000 to a former 
client of Lyle Yurko. The board found that 
Yurko was retained to represent a client in a 
criminal matter. Yurko was paid by the 
client’s grandfather. Yurko abandoned his 
practice without providing any valuable 
legal services for the fee paid. The board 
authorized payment to be made to the 
client’s grandfather. = 


Disciplinary Department 
(cont.) 


improperly prepared an answer for the 
opposing party, his client’s wife. 


Reprimands 

Nicholas S. Ackerman of Greensboro 
was reprimanded by the 
Committee. He did not act with reason- 


Grievance 


able diligence to complete his client's 
divorce, did not communicate with his 
client, and did not respond timely to the 
State Bar. 

William E. Brown of Fayetteville was 
reprimanded by the Grievance Committee. 
Brown did not participate in good faith in 
the fee dispute resolution process, did not 
respond to the State Bar’s request for infor- 
mation, and did not appear when subpoe- 
naed by the State Bar. 

The Grievance Committee reprimand- 
ed Eric A. Halus of Clemmons. Halus 
helped a New York lawyer engage in the 
unauthorized practice of law in North 
Carolina. 

Clinton O. Light of Eden was repri- 
manded by the Grievance Committee. 
Light did not perform his statutory duties 
as administrator of an estate. 
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The Grievance Committee reprimand- 
ed Stanley Mitchell of Winston-Salem for 
failing to respond timely to the State Bar. 

Mitchell A. Wolf of Raleigh was repri- 
manded by the Grievance Committee. He 
did not pay the holder of a valid medical 
lien before he disbursed a personal injury 
settlement to his client. Wolf used entrust- 
ed funds for the benefit of a third party 
without authorization to do so from the 
beneficial owner of the funds. 


Petitions for Reinstatement 

The DHC dismissed without prejudice 
the reinstatement petition of disbarred 
lawyer Larry Linney, formerly of Asheville. 
Linney may petition for reinstatement 
again if he satisfies all pre-petition require- 
ments. Linney appealed to the State Bar 
Council. The council affirmed the DHC’s 
order dismissing the petition. 


Reciprocal Discipline 

The Grievance Committee imposed a 
reprimand as reciprocal discipline against 
Connecticut lawyer Chaplin. 
Chaplin represented a husband both in a 


Bruce 


domestic civil action and a criminal action 
in which the client's wife was the alleged 
victim. Chaplin offered to forego a portion 
of the wife’s workers’ compensation claim 


in return for her not appearing to testify at 
his client’s sentencing hearing. 


Notice of Intent to Seek 
Reinstatement 

Individuals who wish to note their con- 
currence with or opposition to these peti- 
tions should file written notice with the 
secretary of the State Bar, PO Box 25908, 
Raleigh, NC 27611, before February 1, 
2011 (60 days from publication). 


In The Matter of Larry R. Linney 
Disbarred attorney Larry R. Linney 
intends to file a Petition for Reinstatement. = 


Lawyers, Start 


Writing! 


In 2011 the Publications 
Committee will once again host a 
fiction writing competition. The 
deadline will be in May. See the 
upcoming Journal for contest 
rules. 
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BAR UPDATES 


Annual Reports of State Bar Boards 


Board of Legal Specialization 
Submitted by Michael E. Weddington, Chair 

Ladies and gentlemen of the council, it is 
my pleasure to address you today on behalf 
of the Board of Legal Specialization. 

It has been another successful year for the 
State Bar's specialization program. In the 
spring, we received 78 applications from 
lawyers seeking certification. This is the 
most applications that the program has ever 
received in a year in which we are not offer- 
ing a new specialty certification. There are 
currently 747 board certified specialists in 
the nine specialty areas which include bank- 
ruptcy, criminal, elder, estate planning, fam- 
ily, immigration, real property, social securi- 
ty disability, and workers’ compensation. 
Last year, elder law was added to the practice 
areas in which we offer specialty certifica- 
tion. I am pleased to report that we current- 
ly have nine elder law specialists, and five 
applicants will sit for the elder law exam 
next week. 

Our biggest news in 2010 is the presenta- 
tion to the council at your July meeting of 
standards for a proposed new specialty in 
appellate practice. Supreme Court Justice 
Robert Edmunds spearheaded the initiative 
to create this new specialty. The Bar 
Association’s Appellate Rules Committee 
applied to the board to create the specialty 
because, and I quote from the application: 

Creation of this specialty will have a pos- 
itive impact on the quality of representa- 
tion before the appellate courts, which 
has been inconsistent, according to the 
judiciary and experienced appellate prac- 
titioners. Many attorneys who appear 
before the appellate courts do so infre- 
quently and have no objective way of 
assessing the quality of their briefs or the 
effectiveness of their arguments. Offering 
board certification in appellate practice 
will increase the recognition that lawyers 
handling appeals need special skills, expe- 
rience, and continuing legal education 
courses to provide clients with the highest 
quality of representation possible. 

Justice Edmunds was appointed by the 
board to serve as the chair of the Appellate 
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Practice which 
includes Judge Allison Duncan of the fourth 


circuit and Judge Martha Geer of the court 


Specialty Committee, 


of appeals. I urge you to support the adop- 
tion of the standards for the specialty and to 
encourage qualified appellate lawyers to 
apply for certification in 2011. 

We continue to study the demographics 
of our applicant pool. In 2010, 44% of 
applicants are from firms with eight lawyers 
or less; 30% of the applicants have five to 
seven years of experience; 15% have over 21 
years of experience; and 61% of the appli- 
cants are from the metropolitan areas. 

One responsibility of the board is to edu- 
cate the pubic and lawyers on the value of 
legal specialization. In the spring we pub- 
lished our annual directory of certified spe- 
cialists, which is also available on the State 
Bar's specialization website. The directory is 
mailed to consumer information hotspots 
such as libraries and the offices of the various 
clerks of court. In addition, this year the 
State Bar Journal featured interviews with 
board certified specialists Stewart Poisson, 
who practices in Wadesboro with her father; 
councilor and fellow workers’ compensation 
specialist Fred Poisson Jr.; George Laughrun 
II from Charlotte who is certified in criminal 
law; Benjamin “Bailey” Liipfert II] from 
Winston-Salem who is certified in elder law; 
and Anand Ramaswamy who practices his 
specialty of criminal law in the US Attorney’s 
Office for the Middle District. 

Over 100 specialists and guests attend- 
ed the annual luncheon honoring newly 
certified specialists on April 16. At the 
luncheon, I had the honor of presenting 
the board’s three special recognition awards 
named in honor of past chairs of the board. 
iwhemHowarcd alae Gun Excellence "in 
Committee Service Award was given to 
Charles Hall in recognition of his work to 
make social security a specialty practice 
area. The James E. Cross Leadership Award 
was presented to Kate Mewhinney, board 
certified in elder law, for her active leader- 
ship in elder law as demonstrated by, 
among other things, the initiation of the 
elder law clinic at Wake Forest School of 


Law. The Sara H. Davis Excellence Award 
was presented to W. Timothy Haithcock of 
Goldsboro, a board certified specialist in 
workers’ compensation law. Timothy was 
honored for the excellence of his daily 
work as a lawyer and because he serves as a 
role model for other lawyers. 

The board recently welcomed Laura D. 
Burton from Greensboro as a new member. 
The board was familiar with Laura from her 
exceptional service as the chair of the immi- 
gration law specialty committee for many 
years. While the board is grateful for this 
excellent appointment to the board, it was 
with much regret that we said goodbye to 
Ted Tewkesbury, retiring board member 
from Greensboro. Ted’s unique perspective 
on just about every issue helped the board to 
avoid complacency and improved the deci- 
sion-making process. 

I cannot close without expressing the 
board’s gratitude to the 70 lawyers who serve 
on the ten specialty certification committees 
and who volunteer innumerable hours of 
their time to the specialization program. 
These are the lawyers who review and evalu- 
ate the applications for certification, includ- 
ing the delicate task of analyzing peer refer- 
ences; write and grade the certification 
exams; and participate in the regular meet- 
ings, workshops, and other activities neces- 
sary to run the program effectively. Without 
these selfless volunteers, there would not be a 
specialization program. I hope that you will 
review the list of specialty committee mem- 
bers attached to this report and make a point 
of thanking the lawyers in your community 
who give so much to the specialization pro- 
gram and improve the competency of North 
Carolina lawyers. 


Board of Paralegal Certification 
Submitted by Barry Mann, Vice-Chair 

Ladies and gentlemen of the council, it is 
my pleasure to present the annual report of 
the Board of Paralegal Certification. 

The Board of Paralegal Certification 
accepted the first application for certification 
on July 1, 2005. Since that date, almost 
5,500 applications have been received by the 
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board, and I am proud to report that there 
are currently 4,233 North Carolina State Bar 
certified paralegals. 

Paralegals are certified upon successful 
passage of a rigorous exam. Certified parale- 
gals must demonstrate knowledge in key 
practice areas and possess the necessary skills 
to provide competent assistance to lawyers. 
In 2008, 132 paralegals were certified by 
exam. In 2009, 180 paralegals were certified 
by exam. To date in 2010, we have certified 
99 paralegals by exam. The passage rate on 
the 2008, 2009, and 2010 exams were 70%, 
82%, and 83%, respectively. We are waiting 
for the results of the 170 candidates who 
took the October certification exam. 

The exam is written by the Certification 
Committee which is composed of seven 
exceptionally dedicated and hard-working 
paralegal educators, both lawyers and non- 
lawyers, who have devoted countless 
unpaid hours to the creation of a three- 
hour, 150 question multiple-choice exami- 
nation that is comprehensive, rigorous, and 
fair. The exam tests the following legal sub- 
jects: civil litigation, commercial law, crim- 
inal law, ethics, family law, legal research, 
real property, and wills, trusts & estate 
administration; and the following practice 
domains: communication, organization, 
documentation, analysis, and research. The 
committee revises and updates the exam 
prior to each bi-annual administration and 
works with a professional psychometrician 
to insure the validity and reliability of the 
test results. We are grateful for the volun- 
teer service of the following members of the 
Certification Committee: Virginia M. 
Burrows, Susan H. MclIntyre, Leslie D. 
McKesson, Teresa (Terry) Irvin, Cheryl 
Waltz Smith, Mary E. Willard, and Chair 
Lisa M. Duncan. 

To maintain certification, during each 
12-month period of certification, a certified 
paralegal must earn six hours of continuing 
paralegal education (CPE) credits, including 
one hour of ethics. We estimate that certified 
paralegals took over 25,000 hours of CPE in 
the last 12 months. This is a clear demon- 
stration that one goal of the program has 
been met (quoting from The Plan for 
Certification of Paralegals): “to improve the 
competency of [certified paralegals] by estab- 
lishing mandatory continuing legal educa- 
tion and other requirements of certification.” 

Over the past 12 months, the board has 
accomplished the following: 
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* Certified 204 paralegals by exam. 

* Recertified 3,889 paralegals. 

¢ Administered the exam to 289 appli- 
cants for certification. 

* Held information sessions for paralegal 
students. 

* Taught CPE programs on professional 
responsibility. 

The Board of Paralegal Certification 
looks forward to continued success as an 


integral part of the North Carolina State Bar. 


Board of Continuing Legal Education 
Submitted by Keith O. Gregory, Board 
Member 

On behalf of the Board of Continuing 
Legal Education, I am honored to present 
the annual report on the continuing legal 
education program. 

Despite bad economic times, lawyers 
continue to meet and exceed their mandato- 
ry CLE requirements, and I am pleased to 
report that 99% of the active members of the 
North Carolina State Bar complied with the 
mandatory CLE requirements for 2009. By 
mid-March 2010, the CLE department 
processed and filed over 22,152 annual 
report forms for the 2009 compliance year. 
North Carolina lawyers took a total of 
302,092 hours of CLE in 2009, or 12.5 
CLE hours on average per lawyer. This is .5 
hours above the mandated 12 CLE hours 
per year, but a decrease from 2008 when 
lawyers took an extra 1.5 CLE hours on 
average. 

The board strongly supports the pro- 
posed 12-hour professionalism requirement 
for newly admitted lawyers which is effective 
January 1, 2011. This requirement will help 
new lawyers start the practice of law with a 
solid understanding of their professional and 
ethical obligations; it goes to the heart of the 
State Bar’s mission to ensure that the public 
is served by lawyers who are competent. 

On March 11, 2010, the Supreme Court 
approved amendments to the CLE rules that 
will improve the administration of the pro- 
gram. These include amendments that 
require a lawyer to be a nonresident for at 
least six months in a given year to qualify for 
the nonresident exemption from mandatory 
CLE; increase the number of days for sub- 
mission and for processing a request for 
approval of a course or program; and permit 
the board of CLE to waive interest on delin- 
quent payments of sponsor fees upon a 
showing of good cause. 


The board is currently studying whether 
the four credit hours allowed for online CLE 
should be expanded to allow more hours to 
be earned online or to allow credit hours for 
any self-study program. 

This year the board adopted a policy 
allowing a special circumstance exemption 
for financial hardship on the following con- 
ditions: 1) the attorney was not employed for 
six months or more during the calendar year 
for which the exemption is sought; 2) the 
attorney can demonstrate financial hardship; 
and 3) the attorney notifies the CLE pro- 
gram if he/she obtains employment during 
the year. 

The board continues to operate on a 
sound financial footing and in 2010 provid- 
ed $242,552.00 in funding for the support 
of the Lawyers Assistance and Equal Access 
to Justice programs. 

Chair Gary W. Thomas is retiring this 
year. Gary joined the board in 2002 and has 
been its chair since 2009. He served as the 
Accreditation Committee chair for one 
year. Under his leadership, the accreditation 
standards were upheld consistently and fair- 
ly for all sponsors, thereby insuring that 
only courses with significant intellectual or 
practical content that increase participants 
professional competence and proficiency as 
lawyers were accredited. His measured 
practical approach to the issues that came 
before the CLE board lead to thoughtful 
decision making. 

After six years, Cindy L. Turco is leaving 
the board. Cindy gave unselfishly of her time 
and talent and provided a unique perspective 
on mandatory continuing legal education as 
an in-house corporate lawyer from a small 
community. 

The service of Cindy Turco and Gary 
Thomas on the board is greatly appreciated 
and they will missed. 

I am also retiring from the board this year 
after eight years. It has been an honor to 
serve the lawyers of North Carolina and the 
State Bar Council. 

The board will continue to strive to 
improve the program of mandatory continu- 
ing legal education for North Carolina 
lawyers. We welcome any recommendations 
or suggestions that councilors may have in 
this regard. On behalf of the other members 
of the board, I would like to thank you for 
the opportunity to contribute to the protec- 
tion of the public by advancing the compe- 
tency of North Carolina lawyers. 
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Client Security Fund 
Submitted by G. Thomas Davis Jr., Chair 

Pursuant to the Rules of Administration 
and Governance of the Client Security Fund 
of The North Carolina State Bar (the 
“Fund”), the Board of Trustees submits this 
annual report covering the period October 1, 
2009, through September 30, 2010. 

The Fund was established by order of the 
Supreme Court dated October 10, 1984, 
and commenced operations January 1, 
1985. As stated by the Supreme Court, the 
purpose of the Fund is “...to reimburse, in 
whole or in part in appropriate cases and 
subject to the provisions and limitations of 
the Supreme Court and [the] Rules, clients 
who have suffered financial loss as a result of 
dishonest conduct of lawyers engaged in the 
private practice of law in North Carolina...” 


Claims Procedures 

The Fund reimburses clients of North 
Carolina attorneys where there was wrongful 
taking of the clients’ money or property in 
the nature of embezzlement or conversion, 
which money or property was entrusted to 
the attorney by the client by reason of an 
attorney/client relationship or a fiduciary 
relationship customary in the practice of law. 
Applicants are required to show that they 
have exhausted all viable means to collect 
those losses from sources other than the 
Fund as a condition to reimbursement by 
the Fund. Specific provisions in the Rules 
declare that certain types of losses are non- 
reimbursable. 

All reimbursements are a matter of grace 
in the sole discretion of the board and not a 
matter of right. Reimbursement may not 
exceed $100,000 to any one applicant based 
on the dishonest conduct of an attorney. 


The Board of Trustees 

The board is composed of five trustees 
appointed by the council of the State Bar. A 
trustee may serve only one full five-year 
term. Four of the trustees must be attorneys 
admitted to practice law in North Carolina 
and one must be a person who is not a 
licensed attorney. Current members of the 
Board are: 

G. Thomas Davis Jr., Chair, practices law 
in Swan Quarter, North Carolina. 

Michael Schenck, the public member of 
the board, is a former CFO of Penick Village 
in Southern Pines, NC, and is retired and 


living in Raleigh. 
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M. Ann Reed, Vice-Chair, a former pres- 
ident of the North Carolina State Bar, just 
retired from her position as the senior deputy 
in the Administrative Division of the 
Attorney General’s Office. 

Karol P. Mack is associate general counsel 
for Duke Energy Corporation in Charlotte. 

William O. King, a former president of 
the North Carolina State Bar, is a partner 
with the firm of Moore & Van Allen PLLC 


in Durham. 


Subrogation Recoveries 

It is standard procedure to send a demand 
letter to each attorney or former attorney 
whose misconduct results in any payment, 
making demand that the attorney either 
reimburse the Fund in full or confess judg- 
ment and agree to a reasonable payment 
schedule. If the attorney fails or refuses to do 
either, suit is filed seeking double damages 
pursuant to N.C.G.S. §84-13 unless the 
investigative file clearly establishes that it 
would be useless to do so. 

In cases in which the defrauded client 
has already obtained a judgment against the 
attorney, the Fund requires that the judg- 
ment be assigned to it prior to any reim- 
bursement. In North Carolina criminal 
cases involving embezzlement of client 
funds by attorneys, our counsel, working 
with the district attorney, is sometimes able 
to have restitution ordered as part of the 
criminal judgment. 

Another method of recovering amounts 
the Fund pays to clients of a dishonest attor- 
ney is by being subrogated to the rights of 
clients whose funds have been “frozen” in the 
attorney’s trust account during the State Bar's 
disciplinary investigation. When the court 
disburses the funds from the trust account, 
the Fund gets a pro-rata share. 

During the year covered by this report, 
the Fund recovered $167,613.24 as a result 
of these efforts. Hopefully, our efforts to 
recover under our subrogation rights will 
continue to show positive results. 


Claims Decided 

During the period October 1, 2009 - 
September 30, 2010, the board decided 84 
claims, compared to 168 claims decided the 
previous reporting year. However, many of 
those claims were for title insurance premi- 
ums only, and were paid without board 
review if certain criteria established by the 
board were met. For various reasons under 


its rules, the board denied 64 of the 84 
claims in their entirety. Of the 20 remaining 
claims, some were paid in part and some in 
full. Reimbursements authorized totaled 
$371,635.26. However, one claim in which 
the board authorized reimbursement of 
$100,000 to the applicant, payable to the 
applicant's lender, was subject to the lender's 
execution of an agreement to cancel the 
applicant's prior deed of trust as a condition 
precedent. The agreement had not been 
received and the authorized reimbursement 
was not paid prior to the end of the fiscal 
year. The most common basis for denying a 
claim in its entirety is that the claim is a “fee 
dispute” or “performance dispute.” That is, 
there is no allegation or evidence that the 
attorney embezzled or misappropriated any 
money or property of the client. Rather, the 
client feels that the attorney did not earn all 
or some part of the fee paid or mishandled or 
neglected the client’s legal matter. However 
meritorious the client’s contentions may be, 
the Fund’s rules do not authorize reimburse- 
ment under those circumstances. 


Funding 

The 1984 order of the Supreme Court 
that created the Fund contained provisions 
for an assessment of $50 to provide initial 
funding for the program. In subsequent 
years, upon being advised of the financial 
condition of the Fund, the Court in certain 
years waived the assessment and in other 
years set the assessment in varying amounts 
to provide for the anticipated needs of the 
Fund. 

In 2006, the Supreme Court approved a 
$25 assessment per active lawyer that will 
continue from year to year until circum- 
stances require a modification. There is no 
need for a change in the assessment for cal- 
endar year 2011. 


Financial Statements 

A copy of the audited financial statement 
of the Fund as of September 30, 2009, has 
previously been furnished to each member of 
the council. 


Conclusion 

The Board of Trustees wishes to convey 
to the council our sincere appreciation to the 
personnel who have assisted us so effectively 
and generously during the past year. 
Without the continuous support of these 
people, our tasks would be much more diffi- 
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cult. We also express our appreciation to the 
bar of North Carolina for their continued 
support of the Client Security Fund and 
their efforts in reducing the incidents of 
defalcation on the part of a few members of 
our profession. 


Lawyer Assistance Program 
Submitted by Mark W. Merritt, Chair 

It has been a busy and productive year for 
the North Carolina Lawyer Assistance 
Program (“LAP”). The State Bar’s rule gov- 
erning the Lawyer Assistance Program pro- 
vides: 

.0601 Purpose 

The purpose of the Lawyer Assistance 

Program is to: (1) protect the public by 

assisting lawyers and judges who are pro- 

fessionally impaired by reason of sub- 
stance abuse, addiction, or debilitating 
mental condition; (2) assist impaired 

lawyers and judges in recovery; and (3) 

educate lawyers and judges concerning 

the causes of and remedies for such 
impairment. 

The LAP is fulfilling its mission. In its 
31st year of operation, the LAP responded to 
numerous calls and had many personal inter- 
views with lawyers, judges, and law students. 
These contacts resulted in a current caseload 
as of the end of September of 699 cases. 

Since 2000, the LAP has assisted over 
1,820 lawyers, or approximately 9.2% of the 
bar. The individuals we serve often include 
the bar’s most disadvantaged and distressed 
members. 

Of our current files, 46% were opened as 
a result of voluntary contacts by a lawyer, 
judge, or law school student seeking assis- 
tance. The majority of the other files were 
opened after other members of the bar 
expressed concern to the LAP about an 
impaired lawyer. With respect to the cases 
that were opened, 56% involved psychologi- 
cal or mental health disorders, and 44% 
involved substance abuse or chemical addic- 
tion. The LAP handled 13 files which 
involved preadmission issues referred by the 
Board of Law Examiners. 

In 2007 the State Bar Council asked for 
there to be greater coordination between the 
Office of Counsel and the Lawyer Assistance 
Program in cases where the discovery or 
potential discovery of misappropriated client 
funds might lead to a suicide risk. The LAP 
has continued to be proactive in this context 
when it became aware of lawyers facing the 
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likelihood of disbarment and offering assis- 
tance to the lawyer. 

The LAP has participated in a “Well 
Being in the Workplace” survey sponsored 
by the North Carolina Consortium of 
Professional Recovery Programs (“CPRP”). 
The CPRP survey data collection was com- 
pleted this past year. Professor Darcy Siebert, 
formerly of Florida State University, now at 
Rutgers, is in the process of analyzing the 
data. Professor Siebert made an initial pres- 
entation on the survey’s results to the Bar 
Council at its April 2010 meeting. Her first 
article on the survey results was published in 
the fall issue of the Bar Journal. Professor 
Siebert is working on additional articles that 
will be published in the Bar Journal in 2011. 
The survey data and Professor Siebert’s 
analysis will assist not only our LAP, but 
other LAP programs around the country to 
address the needs of the lawyers we serve 
more effectively. 

The LAP internet site remains an impor- 
tant source of information about the LAP 
and how to contact the program. The web- 
site provides a listing of the members of the 
PALS Committee and the FRIENDS 
Committee, the two LAP peer group sup- 
port committees, as well as information 
about depression and chemical addiction. 
Many calls, especially from younger lawyers, 
come from lawyers who first consulted the 
website. 

The LAP website also contains pages 
which provide a comprehensive list of 
resources and confidential self-tests for sub- 
stance abuse and depression. In addition, the 
website provides information about the two 
annual training workshops for volunteers 
and a library of articles related to topics rele- 
vant to lawyer assistance. 

As has been true over the years, the LAP 
network of volunteers and lawyer support 
groups provide a major part of the assistance 
given by the LAP to lawyers around the state. 
Without the extended volunteer network, it 
would be impossible for the LAP to be as 
effective as it has been during the past year. 
Staff and volunteer efforts have prevented or 
limited possible harm to the public in 
numerous instances. In cases where disci- 
pline is initially deferred, or the lawyer is 
operating under a stayed suspension, the 
LAP’s intervention has offered the opportu- 
nity to identify and resolve the root prob- 
lems out of which the discipline issue arose 
and furthered the Bar’s mission of protecting 


the public. 

During 2010, Don Carroll announced 
his intention to retire as LAP Director in 
January 2012. Under the leadership of LAP 
Chair Mark Merritt a LAP Committee has 
been set up to make recommendations to 
President Bonnie Weyher, President-Elect 
Tony DiSanti, Vice-President Jim Fox, and 
Executive Director Tom Lunsford on the 
process of how best to maintain strong LAP 
staff leadership and excellence. 


Details of the North Carolina Lawyer 
Assistance Program 

The LAP provides assessment, referral, 
intervention, education, advocacy, and peer 
support services for all North Carolina 
lawyers and judges. 

The LAP is designed to help lawyers find 
a way to address a wide range of health and 
personal issues, including, most commonly, 
alcohol/drug abuse, stress/burnout, depres- 
sion, anxiety, and compulsive disorders of all 
kinds, including those involving food, sex, 
work, gambling, and the Internet. 

All calls are strictly confidential. 


Educational Outreach 

The North Carolina Lawyer Assistance 
Program believes that intervention begins 
with educating all segments of the bench, 
bar, and law schools about addiction, mental 
health issues, compulsive disorders, and 
recovery from those conditions. The LAP 
efforts have continued this year through pre- 
sentations at law schools, ethics CLE work- 
shops, and local and specialty bar association 
meetings. 

The Lawyer Assistance Program sponsored 
several presentations and video presentations 
across the state in 2009-2010. 

LAP CLE Videos 

In January 2010 a new LAP video enti- 
tled “Lawyer Risks & Resiliency” was pro- 
vided to all Bar Councilors to be made avail- 
able in their districts to fulfill the one hour 
every three years of substance abuse/mental 
health (ethics) CLE. The video has been 
shown over 27 times throughout the state. 

In January 2011 the LAP will have com- 
pleted a video on the history of the North 
Carolina Lawyer Assistance Program. It will 
be shown to all new Bar Councilors and to 
all LAP volunteers. In addition, it will be 
available to be shown to Bar members gener- 
ally. It will provide one hour of CLE credit 
for the substance abuse/mental health hour. 
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LAP Information Flyers/Brochures 

¢ LAP (four-fold) flyer: North Carolina 
Lawyer Assistance Program 

¢ PALS: Alcoholism and Other Chemical 
Addictions 

¢ FRIENDS: Depression and Mental 
Health 

¢ A Guide for North Carolina Judges: 
Dealing with an Impaired Lawyer 

¢ Black Lawyers Association Leadership 
Urges Members Use of Lawyer Assistance 
Program 

* Breaking the Silence — Lawyer Suicide 

¢ A Chance to Serve 

* Welcome to the Legal Profession 

* Women Bar Leaders Encourage Use of 
Lawyer Assistance Program 

¢ Impairment in the Legal Profession — A 
guide for New Bar Councilors and Local Bar 
Leaders 


LAP flyers/brochures are included in new 


lawyer packages, volunteer packages, 
requests for information by prospective 
clients, and in CLE programs. 


Approximately 1,525 LAP flyers/brochures 
were distributed in the presentations made 
this past year. Bar Councilors are encouraged 
to obtain any flyers/brochures that may be 
helpful to be distributed in their districts. 

The LAP book A Lawyers Guide to 
Healing has been distributed as part of the 
LAP outreach. 

Articles 

PALS and FRIENDS columns were sub- 
mitted quarterly to the Bar Journal. Monthly 
articles were submitted to the Campbell Law 
Observer to develop awareness of the Lawyer 
Assistance Program and issues that may lead 
to impairment in lawyers. 


Volunteer Development 

Substantial efforts continue to be devoted 
to volunteer development. As of September 
30, 2010, there were 139 PALS Volunteers 
and 97 FRIENDS Volunteers. 

Training 

ABA Annual CoLAP Conference was 
held in Phoenix, Arizona, October 6-9, 
2009. 

The 30th Annual PALS Meeting and 
Workshop was held November 6-8, 2009, at 
the Broyhill Inn & Conference Center, 
Boone, North Carolina. Chief Justice Sarah 
Parker was in attendance. Guest speakers 
included Dr. Omar Manejwala and Kristi 
Webb. 

The FRIENDS 11th Annual Conference 
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was held at Pine Needles Lodge & 
Conference Center, Southern Pines, North 
Carolina, on February 27, 2010. This con- 
ference was held in conjunction with 
BarCares and the NC Bar Association 
Quality of Life Committee. 


Upcoming Events 

The 31st Annual PALS Conference and 
Workshop will be held November 7-9, 2010 
at the Holiday Inn Sunspree, Wrightsville 
Beach, North Carolina. 

The FRIENDS 13th Annual Conference 
will be held at Pine Needles Lodge & 
Conference Center, Southern Pines, North 
Carolina, on February 26, 2011. This con- 
ference will be again be in conjunction with 
BarCares and the NC Bar Association 
Quality of Life Committee. 


Local Volunteer Meetings: 

The Lawyer Assistance Program continues 
the development of local volunteer meetings to 
provide greater continuity and support in meet- 
ing the needs of lawyers new in recovery and 
allowing volunteers the chance to grow in their 
own recoveries. Local volunteer support meet- 
ings for PALS and FRIENDS are held in sever- 
al locations. Details on meeting locations are 
available on the LAP website, www.nclap.org. 

Volunteer Communication 

The LAP sends out The Intervenor, a 
newsletter, to all PALS Volunteers three to 
four times a year to enhance communication 
among the volunteer network. Volunteers 
have contributed by writing articles for The 
Intervenor and by sharing personal stories in 
the Campbell Law Observer and the Bar 
Journal. 


Case Management 

Case management has four different 
stages: 

1. Investigation — Initial contact with the 
program begins the investigative phase. All 
efforts at this stage are directed to determin- 
ing if the lawyer has a problem LAP can 
assist with, the nature of the problem, and if 
the client is willing to get assistance. 

2. Treatment/Stabilization — This phase 
begins when a lawyer understands that 
he/she needs help and agrees to obtain assis- 
tance. 

3. Monitoring/Aftercare — This begins 
when a lawyer has completed inpatient/out- 
patient treatment or initial therapy consulta- 
tions and is stabilized in a recovery program. 


In this stage, the volunteer support is most 
active and helpful. 

4. Inactive Status — A file is placed on 
inactive status when the active role of the 
LAP terminates. This may occur when the 
lawyer completes an initial two-year contract 
of monitoring and no longer needs a moni- 
tor, lawyer dies, moves out of state, is dis- 
barred, or no longer wants any assistance. 

Case Management Statistics 

Statistics about the program reflect the 
number of people getting help; they do not 
reflect the time it takes to deliver that assis- 
tance. A self-referral might be appropriate 
for a phone evaluation and be immediately 
directed to a treating counselor to meet 
his/her needs. On the other hand, a third- 
party initiated investigation may take weeks 
to complete and, even then, the file may be 
put on hold for months in order for there to 
be sufficient opportunity to ascertain if the 
lawyer truly needs assistance. Every effort is 
made not to interfere by offering assistance 
unless there is meaningful evidence suggest- 
ing that it is needed or the lawyer is active- 
ly seeking help. Even then, in the addic- 
tions area, assistance when offered is often 
initially refused, and the LAP may spend 
months building up trust so that assistance 
can be received when the lawyer finally 
becomes receptive. Like cases in law prac- 
tice, the problem cases can often take 
tremendous amounts of time to move for- 
ward. Our approach is never to give up on 
offering help, but often that means waiting 
until a situation ripens. To be able to make 
client access to the LAP easier, the state of 
North Carolina is divided into three sec- 
tions. Don Carroll handles cases in the 
western part of the state. Towanda Garner 
handles the Piedmont section, and Ed 
Ward the eastern part of the state. Any 
lawyer may seek the help of any member of 
the professional staff. The continued expan- 
sion and utilization of trained volunteers 
will remain a key component in our future 
ability to bring assistance to more lawyers 
who need it. 

Outcome Data 

The cases that have been coded as suc- 
cessfully handled are a broad category that 
emphasizes help to the lawyer. First and 
foremost, this includes cases where the client 
had a significant problem, entered into a 
recovery contract with the LAP, and success- 
fully completed the contract. In addition, it 
includes cases where there was informal 
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assistance given and a positive result 
achieved for the lawyer. This category also 
includes (1) cases where an investigation was 
made, or the client contacted and offered 
assistance, with the result that it was deter- 
mined that no further action was needed on 
the client’s behalf; and (2) cases that were 
investigated, the investigation was inconclu- 
sive as to the need for assistance, and the 
case was closed after two years when there 
did not appear any new information that 
help was needed. The success category does 
not include lawyers who died, went on dis- 
ability status, were disbarred, or moved out 
of state. Although these categories reflect 
elimination of potential harm to the public, 
they do not show that a lawyer was actually 
helped. We regard outcomes as unsuccessful 
where a contract was entered into and the 
client failed in his or her efforts to achieve 
recovery; where a client went to treatment, 
left treatment, and did not pursue recovery; 
and cases where it was unsuitable for the 
LAP to provide assistance. 

The LAP is currently handling 699 files. 
There are 307 PALS and 392 FRIENDS 
files. 


PALS Referrals: FRIENDS Referrals: 
Other Lawyer 82. Other Lawyer 77 
Barotatt 13 Bar Staff 37 

Self 111 Self 208 

Physician 1 Physician 1 

Local Bar 1 Local Bar 3 


Judge 18 Judge 9 
Grievance 12 Grievance 16 
Nonlawyer 5 Nonlawyer 6 
Firm 17 Firm 13 
Family 17 Family 5 
DHG2 DHC 4 

DA 3 DA 0 


Law Examiner 13. Law Examiner 0 


Bar Examiner 1 Bar Examiner 1 


EAP 0 EAP 1 
Investigator 0 Investigator 2 
Another LAP 3. Another LAP 3 
Therapist 3 Therapist 1 
Law School 1 Law School 0 
Employee 0 Employee 2 
Unknown 4 Unknown 3 
Governance 


Under the rules of the NC State Bar 
Council, the LAP is governed by a nine- 
member board. The NC State Bar Council 
appoints the members of the Lawyer 
Assistance Program Board in three different 
groups: Three councilors of the NC State 
Bar; three persons with experience and train- 
ing in the fields of mental health, substance 
abuse, and addiction; and three Bar mem- 
bers who currently serve as volunteers to the 
LAP. In order to avoid any perception that 
the LAP is not entirely separate from the dis- 
ciplinary functions of the State Bar, no mem- 
ber of the Grievance Committee may serve 


on the LAP Board. 


The current members of the LAP Board 
are: Mark W. Merritt, chair and a councilor; 
Fred E Williams, vice-chair, LAP and volun- 
teer; Sheryl T. Friedrichs, volunteer; Paul A. 
Kohut, volunteer; David W. Long, coun- 
cilor; and Margaret J. McCreary, councilor. 
Burley B. Mitchell Jr., Dr. Al Mooney, and 
Professor Barbara Scarboro serve in the three 
expertise seats. 


Staff 

There were no changes in the LAP’s pro- 
fessional or support staff during the year: 
Don Carroll, Director; Ed Ward, Assistant 


Director; Towanda Garner, Piedmont 


Coordinator. 


2011 LAP Board Meetings Schedule 
The LAP Board meets quarterly during 


the time of the council meetings except in 
the fall, when the LAP Board meets, if nec- 
essary, at the time of the Annual PALS 
Meeting and Workshop. 

LAP Board meetings are usually sched- 
uled for lunchtime on Wednesday of the 
week the council meets. The 2011 schedule 
for the council is listed below: 

January 18-21, 2011 

Marriott Raleigh City Center, Raleigh 
April 19-22, 2011 

Marriott Raleigh City Center, Raleigh 
July 12-21, 2011 

Carolina Hotel, Pinehurst, NC @ 


di Santi Interview (cont.) 


removed many children from their families 
based upon allegations of abuse, the 
Nifong matter in North Carolina, and the 
perjury allegations against a prominent 
attorney in Alabama. Those issues created a 
large demand upon the bars of each state. 
It is my hope that we are able to continue 
the work of the State Bar without the 
incursion of an issue that would divert our 
resources from the day-to-day operations, 
which are very demanding. However, if it 
does, I am confident that the councilors 
and staff of the State Bar are prepared to 
respond as necessary. 
Q: Tell us a little about your family. 

I am married to the former Deborah 
Lynn Winters of Morganton, North 
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Carolina, and have been for 28 years. 
Debbie graduated from Appalachian 
State, and returned to Boone a few years 
after experiencing the big city life of 
Raleigh and Charlotte. We met through a 
mutual interest in running. Our first date, 
which was May 19, 1982, was for a four- 
mile run through Moses Cone National 
Park, which is near our home. On July 4, 
1982, we became engaged, and we were 
married on October 16, 1982. We had a 
whirlwind romance, and I can truthfully 
say we still have a whirlwind romance 
today. We have one daughter, Erin, who 
graduated from Carolina and now lives in 
Steamboat Springs, Colorado, with her 
new husband, Eli. 

Q: What do you enjoy doing when you're 
not practicing law or working for the State 
Bar? 


Living in Blowing Rock, we have grown 
to love the outdoors, hiking, biking, and 
skiing, and are big sports fans of both 
Carolina and Appalachian State. We trav- 
elled extensively when Erin was growing up, 
and we continue to enjoy travelling, which 
is a good thing considering my travel 
responsibilities on behalf of the State Bar. 
Q: How would you like for your adminis- 
tration to be remembered when the histo- 
ry of the State Bar is finally written? 

I was asked a question similar to this 
once about how I would like to be remem- 
bered as a person. My answer was that I 
would like to be remembered as a good hus- 
band and a good father. My answer to this is 
similar. I would like to be remembered as 
being a good president, upholding the long 
tradition of the many good presidents that 
have served before me. = 
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BOARD OF LAW EXAMINERS 


February 2011 Bar Exam Applicants 


The February 2011 Bar Examination will be held in Raleigh on February 22 and 23, 2011. Published below are the names of the appli- 
cants whose applications were received on or before October 5, 2010. Members are requested to examine it and notify the board in a signed 
letter of any information which might influence the board in considering the general fitness of any applicant for admission. Correspondence 


should be directed to Fred P. Parker III, Executive Director, Board of Law Examiners, PO Box 2946, Raleigh, NC 27602. 


Kurt Abourched 
Raleigh, NC 
Victor Adelman 
Charlotte, NC 
Christine Agnone 
West Chester, PA 
Breeze Alcorn 
Greenville, NC 
Damita Allen 
Morrisville, NC 
Kelli Allen 
Charlotte, NC 
Jeanne Altarejos 
Charlotte, NC 
Karl Amelchenko 
Wilmington, NC 
Amanda Anders 
Huntersville, NC 
Amy Anderson 
Asheville, NC 
Donald Anderson Jr 
Apex, NC 
Kristy Andraos 
Kernersville, NC 
Stephen Anthony 
Cherryville, NC 
William Anthony 
Mooresville, NC 
Tiffany Arrott 
Chicago, IL 
Jacob Arthur 
Raleigh, NC 
Seth Avant 
Greensboro, NC 
Allison Avent 
Charlotte, NC 
Trevor Avery 
Hubert, NC 
Steven Back 
Rutherfordton, NC 
Amanda Bailey 
Charlotte, NC 
Joshua Baker 
Birmingham, AL 
Michael Baker 
Oak Ridge, NC 
Terence Barber 
Durham, NC 
Daria Barrett 
Reidsville, NC 
John Bauserman 
Chapel Hill, NC 
Daniel Becker 
Raleigh, NC 
Ashlee Bell 
Jacksonville, FL 
Adeline Bennett 
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Charlotte, NC 
Amy Benson 
Winston-Salem, NC 
Gregory Bentley 
Wilmington, NC 
Susan Berry 
Washington, DC 
Katherine Billingham 
Waxhaw, NC 
Kristofer Blackburn 
Charlotte, NC 
Leigha Blackwell 
Columbia, SC 
Jeannie Blake 
‘Troy, NC 
Natalie Blakeney 
Fort Mill, SC 
Marjorie Blaney 
Carolina Shores, NC 
Oscar Blanks III 
Durham, NC 
King Blue III 
Raeford, NC 
Dan Boggs 
Polkville, NC 
Dan Wilson Bolton III 
San Antonio, 1X 
Danielle Boram 
Chapel Hill, NC 
Dennis Bossian 
Holly Springs, NC 
Kirsten Bowden 
Centreville, VA 
Elisa Bowman 
Coats, NC 
Kathryn Bradley 
Durham, NC 
Tracey Bramhall 
Monroe, NC 
Paris Branch-Ramadan 
Durham, NC 
Matthew Brawner 
Los Angeles, CA 
Kathleen Brennan 
Charlotte, NC 
James Brown 
Charlotte, NC 
Shea Browning 
Maggie Valley, NC 
Ignazzina Brucia 
Matthews, NC 
Adrain Bryant 
Raleigh, NC 
Andrew Bunk 
Winston-Salem, NC 
Anna Buonya 
Raleigh, NC 


Lynn Burke 
Apex, NC 
Meghann Burke 
Charlotte, NC 
April Burnette 
Charlotte, NC 
Benjamin Busch 
Akron, OH 
Eric Butler 
Chapel Hill, NC 
Claudia Butts 
Garysburg, NC 
Asya Bynum 
Charlotte, NC 
Alana Byrd 
Durham, NC 
Leon Cain II 
Raleigh, NC 
Frank Calamita III 
Richmond, VA 
Jazmin Caldwell 
Charlotte, NC 
Anil Caleb 
Fayetteville, NC 
Christina Call 
Asheville, NC 
Andrew John Carmine 
Wilmington, DE 
Pamela Carmody 
Greensboro, NC 
Gale Carroll 
Benson, NC 
Brian Caruth 
Durham, NC 
Baccuhus Carver 
Lillington, NC 
Chadwick Casstevens 
Mount Airy, NC 
Billy Castleberry 
Clayton, NC 
Imogene Cathey 
Gainesville, FL 
Tasha Caulder 
Conover, NC 
Jessica Cecchini 
Smithfield, NC 
Britney Champagne 
Raleigh, NC 
Brian Chapman 
Statesville, NC 
Michael Chaudhuri 
Lumberton, NC 
Nalina Chinnasami 
High Point, NC 
Satish Chintapalli 
Holly Springs, NC 
Jeong Yeong Cho 


Ellicott city, MD 
Brian Christy 
Asheville, NC 
Jennifer Cianciolo 
Charlotte, NC 
Michael Shannon Coblin 
Charlotte, NC 
Jeffrey Cole 
Fayetteville, NC 
Edward Coleman III 
Boydton, VA 
Mary Collins 
Baltimore, MD 
Samantha Cools 
Charlotte, NC 
Emiliano Corral 
Chapel Hill, NC 
Katherine Costello 
Charlotte, NC 
Rebecca Costello 
Greensboro, NC 
John Paul Cournoyer 
Winston-Salem, NC 
Jena Craft 
Charlotte, NC 
Michael Crowe 
Winston Salem, NC 
Robert Cuffney 
Charlotte, NC 
Regina Curran 
Myrtle Beach, SC 
Julie Daniel 
Durham, NC 
Delisa Daniels 
Greensboro, NC 
Cassandra Darkes 
Durham, NC 
William Darrough 
Wilmington, NC 
Kamaria Davis 
Durham, NC 
Matthew Day 
Raleigh, NC 
Jessica Delancy 
Cary, NC 
Kathleen Delaney 
Asheville, NC 
Jerome DeLuca 
Charlotte, NC 
Paul deMontesquiou 
Marvin, NC 
Carly Denning 
Raleigh, NC 
India Dennis 
Durham, NC 
Buck Denton 
Lansing, MI 


Dina Di Maio 
Raleigh, NC 
Leah Donahue 
Durham, NC 
Jennifer Donohue 
Concord, NC 
Jerry Dowless 
Riegelwood, NC 
Cavan Doyle 
Chicago, IL 
Margaret Doyle 
Charlotte, NC 
Elizabeth Drake 
Weaverville, NC 
Kirsten Dubose 
Charlotte, NC 
Heidi Dudderar 
California, MD 
Jessie Dumond 
Lynchburg, VA 
Jamie Duncan 
Fort Mill, SC 
Marco Duque 
Charlotte, NC 
David Duquette 
‘Truro, MA 
Karen Duquette 
Burlington, NC 
Joycelyn Eason 
Charlotte, NC 
Donald Edmonds 
Waxhaw, NC 
Alexander Eiffe 
Lewisville, NC 
Benjamin Eisner 
Raleigh, NC 
Samantha Elliott 
Inglewood, CA 
Pamela England 
Houston, TX 
Melissa English 
Asheville, NC 
Delicia Evans 
Raleigh, NC 
Michael Evans 
Myrtle Beach, SC 
Gregory Evans 
Lexington, NC 
Terence Everitt 
Alexandria, VA 
John Faircloth 
Conway, NC 
Michael Fedak 
laurinburg, NC 
Nicholas Fernez 
Raleigh, NC 
Lindsey Ferrell 
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Norcross, GA 
Anthony Fisichella 
Melbourne, FL 
Tan Fiske 
Rockville, MD 
Michael Fitzpatrick 
Greenville, NC 
Meredith Flowe 
Washington, DC 
Brandee Ford 
Raleigh, NC 
Crystal Foushee 
Siler City, NC 
Carol Foxx 
Sanford, NC 
Daniel Frastai 
Cooper City, FL 
Anthony Fraune 
Raleigh, NC 
Gonzalo Frias 
Charlotte, NC 
Philip Gamble 
Charlotte, NC 
Melba Garcia 
Lawton, MI 
David Garcia 


Winston-Salem, NC 


Carla Gartrell 
Willow Spring, NC 
Meghan Dal Getty 
Cumberland, MD 
Danielle Gier 
Charlotte, NC 
Thomas Gilanyi 
Huntersville, NC 
D'Andrea Gipson 
Charlotte, NC 
Kelly Godwin 
Clayton, NC 
Kristen Goetz 
Charlotte, NC 
Marc Goldberger 
Raleigh, NC 
Stephanie Gootnick 
Raleigh, NC 
Robert Gordie Jr. 
Statesville, NC 
Anissa Graham-Davis 
Hillsborough, NC 
Carissa Ann Graves 
Haw River, NC 
Meredith Green 
Huntersville, NC 
Laura Greene 
Maumee, OH 
Sarah Greene 
Washington, DC 
Brent Groce 
Oak Island, NC 
Elizabeth Grymes 
Charlotte, NC 
Kimyada Guevara 
Belmont, NC 
Gloria Gyamfi 
Charlotte, NC 
Judith Haensel 
Charlotte, NC 
Michael Harrington 
Linwood, NC 
Erin Hartnett 
Shallotte, NC 
John Harvey 
Hickory, NC 


Daniel Hayes 
Columbia, SC 
Anthony Heary 
Miami Beach, FL 
John Henderlite III 
Ponte Vedra Beach, FL 
Edward Henderson 
Atlanta, GA 
Hector Henry III 
Concord, NC 
Timothy Hester Jr. 
Pittsboro, NC 
Joy Hewitt 
Pinetown, NC 
Clinton Hicks II 
Matthews, NC 
Christopher Hill 
Raleigh, NC 
William Holby 
Charlotte, NC 
Ellen Houseal 
Clarkton, NC 
Parisa Houshmandpour 
Greensboro, NC 
Kareem Howell 
Waxhaw, NC 
Katherine Hudson 
Augusta, GA 
Rachel Hughes 
Kings Mountain, NC 
Debna Hunt 
Winston-Salem, NC 
Jeffrey Hutchins 
Kernersville, NC 
Troy Huth 
Charlotte, NC 
Stuart Innes 
Barco, NC 
Paula Jahn 
Jacksonville, NC 
Ho Young Jang 
Bowling Green, OH 
Samuel Janniere 
Charlotte, NC 
Ana-Cristina Jimenez 
Rocky Point, NC 
Carnice Johnson 
Hampstead, NC 
Jessica Johnson 
Cary, NC 
Lamont Johnson 
Durham, NC 
Anita Johnson 
Cherokee, NC 
Ronald Johnson Jr. 
Haddon Township, NJ 
Melvin Johnson III 
Hampstead, NC 
Michael Jones 
Morganton, NC 
Brian Jones 
Raleigh, NC 
Janet Jones 
Chapel Hill, NC 
Nicole Jones 
Jacksonville, NC 
Rachel Jordan 
Raleigh, NC 
Houtan Kargar 
Durham, NC 
Gregory Katzman 
Castle Hayne,, NC 
Theodoros Kazakos 
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Lewisville, NC 
Cassie Keen 
Jamestown, NC 
Lesley Keith 
Charlotte, NC 
Lauren Kelly 
Raleigh, NC 
Nam Woo Kim 
Chevy Chase, MD 
Douglas Kim 
mint hill, NC 
Daune Kinsey 


Winston-Salem, NC 


Julie Kirstein 
Fairview, NC 
David Kula 
Asheville, NC 
Benjamin Kull 
Durham, NC 
Heather Lacey 
Weaverville, NC 
Johnny Lam 
Greensboro, NC 
Sandy Lam 
Raleigh, NC 
Robert Lamb 
Chapel Hill, NC 
Ruth Lang 
Fort Wayne, IN 
Scott Lanzon 
Waxhaw, NC 
Da Bok Lee 
Centreville, VA 
Sora Lee 
Chapel Hill, NC 
Seung-Hyun Lee 
Goyang, Kyung-Ki, 
Kristen Leonard 
Charlotte, NC 
David Lerner 
Wake Forest, NC 
Jessica Lewis 
Durham, NC 
Patricia Lewis 
Charlotte, NC 
Kristen Lewis 
Fort Mill, SC 
LaTonya Lipscomb 
Durham, NC 
Jennifer Loheac 
Chester, NJ 
Jonathan Lowe 
Charlotte, NC 
John Lowell 
Canandaigua, NY 
Andrea Madle 
Chapel Hill, NC 
Lauren Mangum 
Durham, NC 
Miriam Markfield 
Chapel Hill, NC 
Jeffrey Martin 
Charlotte, NC 
Joseph Martinez 
Valdese, NC 
Matthew Matinata 
Belmont, NC 
Jorge Matta 
Garner, NC 
Whitney Maxwell 
Charlotte, NC 
Blanche McBride 
Columbia, SC 


Jack McCaffery III 
Charlotte, NC 
Tiffani McCain 
Jacksonville, FL 
Stephen McDonald 
New Freedom, PA 
Katherine McGrail 
Bunnlevel, NC 
Michael McMullan Jr. 
Cary, NC 
Rebecca McNerney 
Charlotte, NC 
Forrest Merithew 
San Diego, CA 
Rebecca Merrill 
Boston, MA 
Jodie Miller 
Clayton, NC 
Rachael Miller 
Charlotte, NC 
Hannah Miller 
Hickory, NC 
Ny 'Keia Miller 
Statesville, NC 
Brooke Millman 
Raleigh, NC 
John Mills 
Durham, NC 
Emily Monnig 
Greensboro, NC 
Sh'Myra Moore 
Salisbury, NC 
Lisa Moorehead 
Charlotte, NC 
Nina Moulas 
Charlotte, NC 
Ngonidzaishe Mufuka 
Charlotte, NC 
Mueni Muli 
Fuquay Varina, NC 
Colleen Mullan 
Huntersville, NC 
Christina Murray 
Raleigh, NC 
Amanda Nall 
Wilmington, NC 
Mark Noel 
Charlotte, NC 
Howard Jr Nordby 
Pittsboro, NC 
Daniel Nunn 
Raleigh, NC 
James O'Dell 
Kitty Hawk, NC 
Ashley Olsson 
Chapel Hill, NC 
Amy Oraefo 
Raleigh, NC 
Matthew Orso 
Charlotte, NC 
Ina Otto 
Oak Ridge, NC 
Alexandra Panosh 
Charlotte, NC 
Bansri Patel 
Pineville, NC 
Dhrumil Patel 
Cary, NC 
Ann Payseur 
Belmont, NC 
Katherine Pekman 
Hickory, NC 
Christopher Pereira 


Carmel, IN 
Neil Phillips 
Charlotte, NC 
Jonathan Pierce 
Greensboro, NC 
Megan Pinkney 
Columbia, MD 
Raul Pinto 
Chapel Hill; NC 
Joshua Pinyan 
Salisbury, NC 
Judith Pomper 
Winston Salem, NC 
Carla Pool 
Richmond, VA 
Eric Miles Pratt 
Durham, NC 
Jade Preshia 
‘Taylors, SC 
William Price 
Mayodan, NC 
Trina Pridgeon 
Rochester Hills, MI 
Carrie Quick 
Indian Trail, NC 
Robert Quick 
Fayetteville, NC 
Cassidy Ramage 
Charlotte, NC 
Iva Ravindran 
Providence, RI 
Carolyn Redvanly 
Charlotte, NC 
Kathryn Reed 
Hickory, NC 
Teresa Reed 
Knightdale, NC 
Stephanie Render 
Charlotte, NC 
Christia Rey 
Spring Lake, NC 
Courtney Rhodes 
Lake Orion, MI 
Terriss Richardson 
Durham, NC 
Donald Cameron Rininger III 
Winston-Salem, NC 
Sherry Risley 
Durham, NC 
David Ellis Roberts 
Charleston, SC 
Bettina Roberts 
Greenville, NC 
Brian Roberts 
Belmont, NC 
Tanisha Robertson 
Fayetteville, NC 
Ayana Robinson 
Fayetteville, NC 
Judith Roesler 
Cary, NC 
Ciara Rogers 
Prince George, VA 
Jerrod Rogers 
Angier, NC 
Brian Romanzo 
Charlotte, NC 
Stephen Romeo 
Cornelius, NC 
Sarah Rose 
Charlotte, NC 
John Rose 
Raleigh, NC 
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Aaron Rucker Monica Sekhon 
Fort Mill, SC Chicago, IL 
Lauren Russell Cheri Selby Pearson 
Graham, NC Durham, NC 
James Sager Alicia Shade 
Durham, NC Durham, NC 
William Saltzman Kim Shaftner 
Columbia, SC Clayton, NC 
Milan Samargya Shailika Shah 
Brooksville, FL Charlotte, NC 
Mallory Sander Brendan Shea 
Cleveland, OH Charlotte, NC 
Armine Sarkissian James Sheedy 
Glendale, CA Charlotte, NC 
Crystal Satterwhite Candice Shepard 
Oxford, NC Harrisburg, NC 
Suzanne Saucier Kevin Sherriff 
Dillsboro, NC Raleigh, NC 
Kristina Scally Neil Siegel 
New London, NC Durham, NC 
Molly Schertzinger ‘Tracy Silver 
Jacksonville, FL Lincolnton, NC 
Grant Scheuring Joseph Edward Silvia 


Cary, NC Chevy Chase, MD 
Julia Schindler Benjamin Simpson 
Charlotte, NC New Orleans, LA 
Nancy Schleifer Jeanette Sims 
Banner Elk, NC Durham, NC 
Blaine Schmidt Julie Smith 
Charlotte, NC Garland, NC 
Laura Seel Karen Smith 
Greensboro, NC Gastonia, NC 
Jason Seifert Sarah Smyre 
Durham, NC Harrisburg, NC 


‘Tracey Snipes Meghan Thelen Andrew Weiss 
Fayetteville, NC Raleigh, NC Fort Mill, SC 
Michael Sonntag Tomeka Thomas Carolyn West 
Cary, NC Manassas, VA Cherokee, NC 
Sarah Sos Valerie Thomas Katherine Willett 
Huntersville, NC Winston-Salem, NC Leesville, SC 
Stefanie Sparks LaShanda Thompson Kimberly Wilson 
Durham, NC Fayetteville, NC Mount Airy, NC 
Lisa Sperber Robert Thomson Carl Winekoff 
Paramus, NJ Hamden, CT Raleigh, NC 
Michael Spies Sean Timney Anna Huffman Winger 
Charlotte, NC Raleigh, NC Hickory, NC 
Tiffany Stark Susan Torres John Woodman 
Greenville, NC Newark, DE Charlotte, NC 
Whitney Staton Mark Townsend Jr. Jarrunis Yates 
Belmont, NC San Juan Capistrano, CA Rock Hill, SC 
Jonathan Stelter Kristina Varady Paula Yost 
Winston-Salem, NC Winston-Salem, NC Charlotte, NC 
Ralph Stevenson III Sreenivas Vedantam Joanna Yu 
Rocky Mount, NC Charlotte, NC Durham, NC 
Eva Steward Beady Waddell II] Daniel Zamora 
Arden, NC Gastonia, NC Cornelius, NC 
Jordan Stewart Andrew Wall Kelli Zappas 
Stedman, NC Elizabethtown, NC Pittsburgh, PA 
Garrett Stovesand Janet Wallace Erin Zavislak 
Charlotte, NC Greensboro, NC Fort Lauderdale, FL 
Cheryl Sullivan Candace Walton Kevin Zeman 
Zebulon, NC Charlotte, NC Charlotte, NC 
John Swails Jr. George Watson III Lee Zoss 
Myrtle Beach, SC Huntersville, NC Concord, NC 
Saretta Tatum Lindsey Weaver 
Charlotte, NC Williamston, NC 
William Tew Franklin Weindruch 
Thomasville, NC Charlotte, NC 


2011 Appointments to Boards and Commissions 


January Council Meeting 

Lawyer Assistance Program Board (3-year 
terms)—There are three appointments to be 
made. Dr. Al J. Mooney and Paul Kohut are 
not eligible for reappointment. Margaret J. 
McCreary is eligible for reappointment. 

Board of Law Examiners—An appoint- 
ment must be made to fill remaining 3-year 
term of Emil F. Kratt who has resigned. 

State Judicial Council (4-year term)— 
There is one appointment to be made. Gary 
W. Thomas is not eligible for reappointment. 


April Council Meeting 

ABA House of Delegates (2-year terms) — 
There are two appointments to be made. 
Catherine Kimberley (young delegate) is not 
eligible for reappointment. Irvin W. Hankins 
III is eligible for reappointment. 

Grievance Resolution Board (4-year 
terms)—It is the State Bar's responsibility to 
recommend persons for appointment by the 
governor to three of the five seats on this board. 
There is one appointment to be made. Harold 
L. Pollock is eligible for reappointment. 
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Disciplinary Hearing Commission (3-year 
terms)—There are four appointments to be 
made. Sharon B. Alexander, J. Michael Booe, 
Donna R. Rascoe, and Harriett Smalls are eli- 
gible for reappointment. 


July Council Meeting 

Board of Legal Specialization (3-year 
terms)—There are three appointments to be 
made. Michael E. Weddington and Steven L. 
Jordan (public member) are not eligible for 
reappointment. James B. Angell is eligible for 
reappointment. 

IOLTA Board of Trustees (3-year terms) — 
There are three appointments to be made. 
Robert G. Baynes and Brenda B. Becton are 
not eligible for reappointment. Linda M. 
McGee is eligible for reappointment. 

Commission on Indigent Defense Services 
(4-year terms)—There is one appointment to 
be made. Richard G. Roose is not eligible for 


reappointment. 


October Council Meeting 
Client Security Fund Board of Trustees 


(5-year terms)—There is one appointment 
to be made. Karol P. Mack is eligible for 
reappointment. 

Board of Law Examiners (3-year terms) — 
There are three appointments to be made. Jaye 
P. Meyer, Roy W. Davis, and James R. Van 
Camp are eligible for reappointment. 

Board of Continuing Legal Education (3- 
year terms)—There are three appointments to 
be made. Renee Hill is not eligible for reap- 
pointment. Marcia H. Armstrong and Susan 
H. Hargrove are eligible for reappointment. 

NC LEAF (1-year terms)—There is one 
appointment to be made. William R. Purcell is 
eligible for reappointment. 

NC Judicial Standards Commission (6- 
year terms)—There are two appointments to 
be made. Dudley Humphrey is not eligible for 
reappointment. Edward T. Hinson is eligible 
for reappointment. 

Board of Paralegal Certification (3-year 
terms)—There are three appointments to be 
made. Barry D. Mann, Marguerite J. Watson 
(paralegal), and Grace C. Ward (paralegal) are 


eligible for reappointment. = 
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LAWYERS | LABILITY INSURANCE 


COMPANY OF 


LL MUTUAL NORTH CAROLINA 


We Are 


Lawyers Mutual. 


| Teachers are my heros in real life. 


BRIAN Beverty, PARTNER, YOUNG, MOORE AND HENDERSON, P.A. INSURED SINCE 1978 ~ 


At Lawyers Mutual, our reputation is built on our people. 


We were the first mutual insurance company in the country 
to serve lawyers, and for over 30 years we’ve been helping 


North Carolina lawyers. 


D1 950 77, 0900 


Nobody understands your practice — and its challenges — like 
800.662.8843 we do. Our mission is to meet the insurance needs of the 
www. lawyersm utualnc.com legal profession through innovative personal service, as well 


as provide continuing education and practical tools to help 


lawyers better serve their clients. 


Lawyers Mutual believes value is more than price. It might 
start with a premium, but it ends with lawyers helping 


lawyers. Just a phone call away is someone who understands. 
Someone with experience. 


We are Lawyers Mutual. 


towwsors ETE) | LAWYERS] ss 
MUTUAL NORTH CAROLINA 


A SUBSIDIARY OF LAWYERS MUTUAL 


The North Carolina State Bar 
PO Box 25908 
Raleigh, NC 27611 
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Experience - Knowledge 
Professional Reputation 


We 
e ee The Building Blocks of Board Certificatior 
ee 8 # Enhance Your Professionalism 
mg wae i” = Increase Knowledge in Your Practice Area 
a ‘ ; . =» Demonstrate Your Skill and Experience 
oo | = Increase Business and Referrals 
ey 


The State Bar certifies attorneys as specialists in the following areas: 
» Bankruptcy Law 

» Criminal Law 

» Elder Law 

= Estate Planning and Probate Law 

» Family Law 

« Immigration Law 

» Real Property Law 

= Social Security Disability Law 


» Workers' Compensation Law 


Applications are accepted 
annually in May 1 — June 30. 


Examinations given in 
November of each year. 


(919) 828-4620 


OR E-MAIL DENISE MULLEN 


dmullen@ncbar.gov 


www.nclawspecialists.gov 


North Carolina State Bar Board of Legal Specialization 


